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PER CURI AM !

Appel lant G nger Rook (“Rook”) appeals the district
court’s grant of summary judgnent in favor of appellee Xerox
Corporation (“Xerox”) on her clains under the Fam |y and Medi cal

Leave Act of 1993 (“FM.A’), the Anericans with Disabilities Act of

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



1990 (“ADA"), and the Texas Comm ssion on Human Rights Act.? Rook
appeal s on three grounds: (1) that Rook established a genui ne i ssue
of material fact as to each elenent of her causes of action; (2)
that the district court erred in not allow ng her additional tinme
for discovery under Federal Rule of G vil Procedure 56(f); and (3)
that the district court erred in granting summary judgnent on an
i ssue not raised by the parties and of which Rook had no notice.
Finding no reversible error, we AFFI RM
BACKGROUND

Xerox hired Rook on February 8, 1999, after she had
wor ked for Xerox through Manpower, Inc. for nearly a year. On
June 28, 1999 Rook requested and recei ved a 30 day | eave of absence
because of pain related to the physical pain of weekly biopsies
Rook was undergoing, weight Jloss, flu-like synptons, and
depr essi on. During her |eave of absence Rook’s physician found
t hat Rook’ s bi opsies indicated the presence of cancerous tissue and
t hat Rook needed surgery. Rook called her supervisor at Xerox,
Kevin Brown, on July 23, 1999 to informhimthat she was schedul ed
to have surgery on July 29 and that she m ght be able to return to
work in md-August. On July 26, Rook called Brown and i nforned hi m

that her surgery had been reschedul ed for August 2. On August 2,

2Rook does not appeal the grant of summary judgnent on her
state law claim



Rook underwent surgery in which Dr. Mchael Bevers renoved a
cancerous tunor and the |ynph nodes in Rook’s right |eg.

On August 3, Dr. Lynn Parker (a colleague of Bevers)
i nformed Rook that she could not return to work until Septenber 13,
1999 due to the extent of the surgery perforned the precedi ng day.
On August 6, Parker notified Health International by facsim e that
Rook would not be able to return to work before Septenber 13.°3
Rook faxed that sane letter to Brown on August 9.4 On August 26
Brown sent a letter to Rook informng her that “if you [Rook] are
unable to report to work on [August 30, 1999], and you do not
provide me with a satisfactory explanation for your absence, you
wll be considered to have voluntarily resigned your enploynent
wth Xerox Corporation, effective June 26, 1999.” Rook called
Brown on August 30 or 31 to rem nd himthat she was on an approved
medi cal | eave of absence through Septenber 13. Brown stated that
he stood by his letter and told Rook that Health International had
informed himthat Rook’s disability benefits had been deni ed and

t hat Rook was absent wi thout | eave.

SHealth International is a conpany that nmanages Xerox's
disability program Part of Health International’s duties involves
assessing the extent to which a disability limts a Xerox

enpl oyee’s ability to work.

4Xerox contends that Brown never received a copy of Parker’s
letter. However, since we are reviewng a grant of sunmary
judgnent we review the evidence in the |ight nost favorable to
Rook. Rook also clains that Brown confirmed receiving this letter
from Rook. The portions of the record that Rook cites in support
of this contention, however, provide no evidence of any such
confirmation.



Rook then called Heidi Sanders, her case manager at
Health International. Sanders confirmed that Rook’ s | eave had been
extended to Septenber 12 and offered to call Brown so informng
him Sanders did in fact call Brown and tell himthat Rook’s | eave
had been extended. Due to Sanders’s call, Brown understood Rook’s
| eave to have been authorized through Septenber 12, and he
consi dered Rook not to have resigned her enploynent wth Xerox.
Sanders then called Rook at her telephone nunber on record with
Xerox and Health International to informher that she had not been
t erm nat ed. Sanders left a nessage with Rook’s ex-husband wth
whomshe was living at the tine. Sanders called again the next day
and | eft another nessage. Sanders called again on Septenber 9 and
left a nmessage for Rook on the answering nachi ne. Rook did not
return any of these nessages. Sanders then sent a letter to Rook
at her address on record with Xerox advi sing her to contact Health
International imediately. Neither Xerox nor Health Internationa
recei ved any response.

Unknown to Xerox and Heal th International, however, Rook
moved from Houston to Amarill o, Texas on Septenber 8. Rook did not
advi se Xerox or Health International of her nove or her change of
addr ess. On  Septenber 13, Rook’s doctor advised Health
International that Rook could return to work on Septenber 17. In
response Health International extended Rook’s | eave and disability

paynments through Septenber 16. On Septenber 15, Sanders again



called Rook and left a nessage. Rook did not return the call
During this time in Septenber 1999, Rook continued to receive bi-
weekly disability paynents from Xerox via direct deposit into her
bank account. Under Xerox policy, these paynents woul d have ended
had she been di scharged.

On Septenber 28, because Rook had failed to return to
work or contact either Xerox or Health International, Brown sent
her a letter advising that she nmust return to work by Septenber 30
or she would be considered to have voluntarily resigned. Thi s
[ etter went unanswered. On Cctober 1, Brown sent another letter to
Rook informng her that she was deened to have resigned her
enpl oynent .

STANDARD CF REVI EW
We reviewthe district court's grant of summary judgnent

de novo. Morris v. Covan World Wde Mwving, Inc., 144 F. 3d 377, 380

(5th Gr. 1998). Summary judgnment is appropriate when, view ng the
evidence and all justifiable inferences in the |ight nost favorable
to the non-noving party, there is no genuine i ssue of material fact
and the noving party is entitled to judgnent as a matter of | aw.

Hunt v. Cronartie, 526 U. S. 541, 552, 119 S. . 1545, 1551-52, 143

L. BEd. 2d 731 (1999); see also Fed. R Cv. P. 56(c). At the
summary judgnent stage, a court nmay not weigh the evidence or
evaluate the credibility of wtnesses, and all justifiable

inferences will be made in the nonnoving party's favor. Morris,



144 F. 3d at 380 (citing Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255, 106 S. C. 2505, 2513-14, 91 L. Ed. 2d 202 (1986)). This
burden is not satisfied with sone netaphysical doubt as to the
material facts, by conclusory allegations, by unsubstantiated

assertions, or by only a scintilla of evidence. Little v. Liquid

Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994)(en banc).
DI SCUSSI ON
The FMLA contains two separate sets of provisions. It
provi des both prescriptive, substantive entitlenents to eligible
enpl oyees and proscri bes discrimnation against eligible enpl oyees
for taking advantage of these statutory entitlenents. Hunt v.

Rapi des Healthcare Sys. L.L.C, 277 F.3d 757, 763 (5th Cr. 2001);

Bocal bos v. National W Life Ins. Co., 162 F.3d 379, 383 (5th Gr
1998) . Rook alleges that Xerox violated the FM.A when it
termnated her in August prior to the expiration of the twelve
weeks of unpaid | eave she was entitled to under the FMLA. See 29
US C 8 2612 (a)(1)(D (2000). Thus, Rook asserts that Xerox is
liable both under the FMLA's prescriptive entitlenents and its
anti-discrimnation provisions.

Fundanental to Rook’ s FMLA statutory entitlenent claimis
the need to establish a genuine issue of material fact that she was
in fact termnated prior to the end of her statutorily mandated
unpai d | eave. The parties appear to agree that an enployee is

actual ly di scharged “when the enpl oyer uses | anguage or engages in



conduct that ‘would logically | ead a prudent person to believe his

tenure has been term nated.’” Chertkova v. Connecticut GCenera

Life Ins. Co., 92 F.3d 81, 88 (2d Gr. 1996) (quoting NLRB v.

Trunbull Asphalt Co., 327 F.2d 841, 843 (8th Gr. 1964)) (stating

standard for actual discharge in Title VII cases); see also NLRB v.

Cenent Masons Local No. 555, 225 F.2d 168, 172 (9th G r. 1955).
Since the parties agree that this is the standard to be applied,
and finding no controlling precedent of this court to the contrary,
we W ll assune that it is in fact the proper standard.

After carefully reviewing the record, we conclude as a
matter of law that Xerox’s conduct would not have |led a prudent
person to believe that Rook’s enpl oynent had been term nated. The
only event that could have given Rook such an inpression would be
her conversation with Brown on or about August 30 regarding
Brown’s letter of August 26. Rook, in her brief, states that in
this conversation Brown said that Rook’s disability clai mhad been
deni ed and that she was “absent without |eave.” Brown did not say
t hat Rook was term nated; he said he stood by the August 26 letter,
which plainly left it in Rook’s hands to furnish proof of her
ongoi ng disability. There is no evidence in the record that anyone
fromXerox told Rook that she was term nated at any point prior to
Cctober 1. Furthernore, when Rook spoke to Sanders soon after her
conversation with Brown, Sanders stated that Rook was on approved

| eave t hrough Septenber 12 and offered to contact Brown to clear up



the m sunderstanding. Rook apparently failed to follow up wth
ei ther Sanders or Brown concerning Sanders’s offer to clarify the
situation with Brown. She does not di spute that Sanders repeatedly
attenpted to call her during Septenber, and she of fered no sunmaray
j udgnent evi dence di sputing her awareness of these calls. Finally,
she offered no evidence that she was unaware of the deposits of
disability benefits into her account in Septenber or that those
paynments woul d not have been paid unl ess she was still enployed by
Xer ox.

Under these circunstances, no prudent person could have
believed that she was termnated in August. Thus, Rook was not
di scharged, or considered to have resigned voluntarily, until
Cctober 1, after the expiration of the |eave she was entitled to
under the FMLA. We affirmthe district court’s grant of sunmary
judgnent in favor of Xerox on Rook’s claim based on the FM.A s
substantive entitlenents.

Rook also alleges that Xerox’s termnation of her
enpl oynent constitutes discrimnation based on her exercising her
statutory rights under the FMA See 29 U S.C 8§ 2615(a)(2)
(2000). When an enpl oyee clains that an enpl oyer has di scrim nated
agai nst her for taking FMLA | eave, and there is no direct evidence
of discrimnation, that claimis anal yzed under the franmework set

forth in McDonnell Douglas Corp. v. Green, 411 U. S. 792, 93 S. (Ct.

1817, 36 L. Ed. 2d 668 (1973). Chaffin v. John H Carter Co., 179




F.3d 316, 319 (5th Cr. 1999). Under McDonnell Dougl as, Rook nust

first establish a prima facie case of discrimnation.?® To
establish a prima facie case of discrimnation under the FMLA, Rook
must show that “(1) she was protected under the FM.A;, (2) she
suffered an adverse enpl oynent decision; and either (3a) that she
was treated | ess favorably than an enpl oyee who had not requested
| eave under the FMLA;, or (3b) the adverse deci sion was nade because
she took FMLA |l eave.” Hunt, 277 F.3d at 768. Since Rook was not
fired, she did not neet the second el enent of her prina facie case.
Thus, sunmary judgnent on her FM.A cl ai m was proper.

The ADA prohibits discrimnation "against a qualified
individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or di scharge of enpl oyees, enpl oyee conpensation, job
training, and other terns, conditions, and privileges of
enpl oynent." 42 U. S.C. 8§ 12112(a) (2000). As with the FMLA, this

court applies the MDonnell Douglas framework to discrimnation

cl ai ns brought under the ADA.® Milnnis v. Alanb Community Coll ege

Dist., 207 F.3d 276, 279 (5th Gr. 2000). And as wth

'n her brief, Rook does not argue that there is a genuine
i ssue of material fact under a direct evidence theory. She only
argues that she can create a prima facie case of discrimnation
under the McDonnell|l Douglas franmeworKk.

One can al so prove discrimnation under the ADA by direct
evidence. Seaman v. CSPH, Inc., 179 F.3d 297, 300 (5th Gr. 1999).
Rook, however, does not argue that there is any direct evidence of
di scrim nation.




di scrimnation clains brought under the FMLA, Rook nust as part of
her prima facie case establish that she was subject to an adverse
enpl oynent action. Id. Since this court has found that as a
matter of |aw Rook was not termnated by Xerox, she cannot
establish this elenent of her prima facie case. Summary judgnent
in favor of Xerox on Rook’s ADA cl ai mwas proper.

Rook also argues that the district court inproperly
granted summary judgnent in Xerox’s favor on her ADA cl ai mbecause
the district court nmay have relied upon grounds not previously
rai sed or addressed by either party. Rook states that the district
court suggested at the summary judgnent hearing that her ADA cl ai m
fail ed because there was no nexus between her physical limtation
and t he reasonabl e accommobdat i on she sought. Rook argues both that
this “nexus” theory is incorrect and that evenif it is correct, it
was not raised by Xerox and thus Rook did not have notice of this
argunent or an opportunity to respond.

We need not address either the correctness of the “nexus”
theory or whether the district court inproperly relied upon a
theory not raised by Xerox. W my affirmthe grant of summary
j udgnent for any reason supported by the record, even if not relied

upon by the district court. LLEH 1Inc. v. Wchita County, Tex.

289 F. 3d 358, 364 (5th CGr. 2002). In fact, “an appell ate court may
affirmeven though the district court relied on the wong reason in

reaching its result.” Letcher v. Turner, 968 F.2d 508, 510 (5th

10



Cr. 1992) (per curiam (quoting Davis v. Liberty Miutual Ins. Co.,

525 F.2d 1204, 1207 (5th Cr. 1976)). Since Rook failed to
establish that she was termnated, we affirmthe sumary judgnent
on this ground.

Rook appeals the district court’s denial of her notion
for additional tine to conduct discovery under Rule 56(f). Under
Federal Rule of Cvil Procedure 56(f), a summary judgnent non-
movant may seek a continuance to conduct additional discovery
necessary to discover facts necessary to the non-novant’s
opposition to the summary judgnent notion. Fed. R CGv. P. 56(f).
A district court’s denial of a notion for additional tinme for
di scovery under Rule 56(f) is reviewed for abuse of discretion

Beattie v. Madi son County School Dist., 254 F.3d 595, 605 (5th Gr.

2001). Rook argues that the district court’s denial of her notion
prevented her fromdi scovering evidence she required to respond to
the notion. Specifically, Rook states that she should have been
permtted additional discovery regarding (1) whether Health
International had the authority to nake enpl oynent decisions for
Xerox, (2) Xerox’s receipt of Parker’s note stating that Rook could
not return to work until Septenber 13, and (3) Xerox’'s attenpts to
contact her after August 30.

We conclude that the district court did not abuse its
di scretion in denying additional discovery. Health International’s

authority to nmake enpl oynent decisions is not relevant to whether

11



or not Xerox term nated Rook. Neither party suggests that Health
International discharged Rook from her enploynent at Xerox.
Furthernore, whether Health International had the authority to
reinstate Rook’s enpl oynent is not rel evant because Rook was never
t erm nat ed. Health International’s involvenent is relevant only
W th respect to whether Rook coul d reasonably concl ude she had been
termnated by Xerox in light of the actions taken by Sanders.
Addi ti onal discovery regarding whether Xerox received

Parker’'s note would |i kewi se not raise an issue of material fact.

In fact, in this opinion, we have assuned that Xerox did receive
the note. Finally, Rook argues that she required additional
di scovery regarding Xerox's attenpts to contact her. Xer ox,

however, had produced copies of the letters they sent to her at her
address on record with Xerox as well as docunentation of Health
International’s attenpts to contact Rook after August 31. Rook
does not identify what other discovery she required in order to
obtain “facts essential to justify [her] opposition.” Fed. R Cv.
P. 56(f). She sinply states that she is entitled to additiona
di scovery on how Xerox attenpted to contact her. In |ight of
Xerox’s having already produced docunentation of its attenpts to
contact Rook after August 30, we cannot say that the district court
abused its discretion in denying additional discovery regarding

this issue.

12



Finally, Rook appeals the district court’s denial of her
motion to strike certain hearsay evidence in Xerox’s notion for
summary judgnent. Rook, however, sinply states that she re-urges
her obj ections made before the district court wi thout providing any
argunent or analysis. Thus, she has waived this issue on appeal.

L & A Contracting Co. v. Southern Concrete Servs., 17 F.3d 106, 113

(5th Gr. 1994)(issues inadequately briefed are deened wai ved).
CONCLUSI ON

Upon review of the record, we find no genuine issue of
material fact supporting Rook’s ADA or FM.A cl ains because she
cannot establish that she was term nated by Xerox. Furthernore,
the district court did not abuse its discretion in denying
additional tine for discovery under Rule 56(f). Finally, the
district court did not inpermssibly grant summary judgnent w t hout
proper notice to Rook. Finding no reversible error, we AFFI RM

AFFI RVED.
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