UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-20102

SI TUS CAPI TAL SERVICES INC.; CREDI T SU SSE FI RST BOSTON
MORTGAGE CAPI TAL, LLC,

Pl ai ntiffs-Counter Defendants-
Appel | ant s- Cr oss- Appel | ees,

VERSUS

M CHELE LTD.,

Def endant - Count er C ai mant -
Appel | ee- Cr oss- Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
H 00- Cv- 2011

Novenber 8, 2002

Bef ore DAVI S, BARKSDALE and DENNI'S, Circuit Judges.
PER CURI AM *

Thi s appeal was filed by Situs Capital Services, Inc. (Situs)
and Credit Suisse First Boston Mrtgage Capital LLC (CSFB) from an

adver se decl aratory judgnent determ ning that appel |l ants were bound

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



by a May 5, 1998 Commtnent Letter to fund a |loan to appellee,
M chele, Ltd., and inposing liability on appellants to M chel e Ltd.
for breaching that contract. We conclude that sunmary judgnent
evidence reveals that appellants were not obligated under the
Comm tnent Letter to fund the | oan because Situs term nated t he May
5 contract--as permtted by that contract--because of a change in
circunstances in the property.
| .

In April and May of 1998, Mchele negotiated with Situs for
Situs to originate a $1.5 mllion loan to M chele. CSFB had a
right of first refusal to acquire the loan after closing. Mchele
and Situs entered into a letter agreenent dated May 5, 1998 (the
Commi tment Letter) which nenorialized the key terns of the proposed
nortgage and the conditions for closing. Mchele paid a $15, 000
deposit when it signed the Commtnent Letter. CSFBis not a party
to the Comm tnent Letter.

The Comm tnent Letter contained several conditions on Situs’
obligation to close the nortgage |oan, including the “absence of
any devel opnent occurring with respect to the Property or [ M chel e]
prior to the date on which the Mrtgage Fi nancing cl osing occurs
which could, in [Situs’] opinion, materially and adversely affect
the net operating i ncone or value of the Property or the ability of
[Mchele] to service the Mrtgage Financing.”

In early Cctober 1998, Situs learned that Mchele had |ost a
maj or tenant at the property, causing the property to be 17%vacant
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and reducing the incone fromthe property that was available to
service the loan. In aletter dated Cctober 5, 1998, Situs advised
Mchelle that it could not nake the $1, 500, 000 | oan because of this
devel opnent. Fol | owi ng discussion between Situs and M chelle,
Situs proposed a *“hol dback” of $210,000 from the |oan anount,
pendi ng M chel e obtai ning a replacenent tenant. It also raised the
interest rate on the loan. Mchele refused to close the | oan on
t hese terns.

Situs and CSFB filed suit against Mchele in June 2000,
seeki ng declaratory judgnent regarding its obligations under the
Comm tnent Letter. M chel e counterclained alleging breach of
contract, fraud and negligent m srepresentation. M chel e al so
filed third-party clainms against affiliates of Situs raising the
sane clains. All parties noved for summary judgnent. The district
court entered sunmary judgnent in Mchele's favor on Mchele’'s
contract counterclains, finding that Situs and CSFB had breached
their obligation under the Commtnent Letter to cl ose the proposed
| oan transaction at the original interest rate. The district court
entered summary judgnent in Situs’ and CSFB's favor on M chele’s
tort counterclains and third-party clains. The district court
awar ded danages to Mchele. Al parties appeal.

W are satisfied that when Mchele lost a mjor tenant,
around Cctober 5'", Situs was entitled to consider this as the
devel opnent of a condition that excused it from funding the | oan.
Wien it | earned of the loss of this tenant, Situs proposed the new
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ternms under which it was willing to make the | oan, including the
hol d back and the higher interest rate. The failure of the parties
to agree upon newterns creates no liability between them M chele
argues that the new interest rate proposed by Situs/CSFB was not
responsive to the condition of losing a tenant, rather that the
interest rate was reset in response to market conditions. However,
once the condition occurred and the Commtnent Letter term nated,
Situs was entitled to decline to nmake the | oan under any terns or
reset new terns under which it was willing to nmake the | oan.
Mchele also argues that Situs’ continued discussions about
conpleting the | oan after Situs’ Cctober 5 | etter denonstrates that
Situs had not termnated the May 5 Commtnent Letter. Thi s
argunent is inconsistent with the express |anguage of the May 5
Comm tment Letter which provides that if di scussions continue after
the lender’s obligations have termnated, “SCSI’'s continued
negotiations with respect to the Mrtgage Financing shall be
nothing nore than a good faith effort to consunmate the Loan, and
shall not be construed in any way to extend SCSI’'s comm tnent
her eunder.”
.

For the above reasons, we vacate the judgnent entered in favor
of Mchele and against Situs and CSFB on the breach of contract
cl ai mand render judgnent in favor of Situs and CSFB on this claim
We remand this case to the district court for a resolution of Situs
and CFSB's claim for attorney’'s fees. W affirm the district
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court’s judgnent in favor of Situs and CSFB on all of Mchele’'s
counterclains and third-party cl ai ns.

REVERSED and RENDERED in part,

AFFI RMED in part and

REMANDED.



