IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20084
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
OCTAVI O ORBE- ELCORZA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-606- ALL

© August 21, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Cctavio Orbe-Elorza appeals the sentence inposed foll ow ng
his guilty plea conviction of being found in the United States
after deportation in violation of 8 U S.C. 8§ 1326. O be-Elorza
argues that his sentence was inproperly enhanced pursuant to

8 U S.C. 8 1326(b)(2) based on his prior deportation follow ng an

aggravated felony conviction. He contends that the sentencing

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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provision is unconstitutional. He asks that his sentence be
vacated and his case remanded for resentencing under 8 U S. C
8§ 1326(a).

In Al nendarez-Torres v. United States, 523 U S. 224, 235

(1998), the Suprene Court held that the enhanced penalties in

8 U S.C. 8 1326(b) are sentencing provisions, not elenments of
separate offenses. The Court further held that the sentencing
provi sions do not violate the Due Process Clause. 1d. at 239-47.
Or be-El orza acknowl edges that his argunent is foreclosed by

Al nendarez-Torres, but asserts that the deci sion has been called

into doubt by Apprendi v. New Jersey, 530 U S. 466, 489-90

(2000). He seeks to preserve his argunent for further review

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000), cert. denied, 531 U S. 1202 (2001). This court

must follow Al nendarez-Torres “unless and until the Suprene Court

itself determnes to overrule it.” 1d. at 984 (internal
quotation marks and citation omtted).

Orbe-El orza al so argues that the district court
i nperm ssibly delegated to the Probation Ofice its authority to
set the anmount and tim ng of paynents for the cost of a drug and
al cohol detection and treatnent program which the district court
requi red as a special condition of Orbe-Elorza s supervised
rel ease. However, the district court did not delegate to the

Probation O fice the authority to set the anmbunt and tim ng of
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Orbe-Elorza’s cost paynents. The district court directed the
Probation Ofice to determne Orbe-Elorza’s ability to pay the
cost of treatnent.

To the extent Orbe-Elorza challenges the district court’s
del egation of that factfinding task, his argunent is forecl osed.

In United States v. Warden, 291 F.3d 363, 365-66 (5th Cr. 2002),

this court held that allowi ng a probation officer to determ ne a
prisoner’s ability to pay the costs of court-ordered treatnent
prograns was not an inperm ssible delegation of authority. O be-
El orza acknow edges that his argunent is foreclosed by Warden.
He raises the argunent to preserve it for further review

The judgnent of the district court is AFFI RVED

The Governnent has noved for a summary affirmance in |ieu of
filing an appellee’s brief. In its notion, the Governnent asks
that the judgnment of the district court be affirnmed and that an
appellee’s brief not be required. The notion is GRANTED

AFFI RVED; MOTI ON GRANTED



