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PER CURI AM *

W Il am Ernesto Perez-Boll ano (Perez) appeals his conviction
after a bench trial of illegal re-entry in violation of 8 U.S. C
8§ 1326(b)(2). He raises three issues on appeal: (1) that the
district court erred by delegating authority to the United States

Probation O fice to determne his ability to pay the costs of the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court-ordered drug and al cohol treatnent program (2) that 8
US C 8§ 1326(b)(2) is unconstitutional because it does not
require a prior aggravated felony offense to be proven to the
factfinder beyond a reasonabl e doubt; and (3) that the evidence
of his prior deportation should have been suppressed because the
renmoval procedures violated due process. Perez concedes that the
|atter two argunents are foreclosed by this court’s precedent but
rai ses these issues in order to preserve possible Suprene Court
revi ew

Apprendi v. New Jersey, 530 U S. 466 (2000), did not

overrule Al nendarez-Torres v. United States, 523 U S. 224 (1998).

See Apprendi, 530 U S. at 489-90; United States v. Dabeit, 231

F.3d 979, 984 (5th Cr. 2000), cert. denied, 531 U S. 1202

(2001). Accordingly, Perez’'s argunent that 8 U.S.C. § 1326(b)(2)
i's unconstitutional lacks nerit.

In United States v. Benitez-Villafuerte, 186 F.3d 651, 656-

59 (5th Gr. 1999), this court held that the admnistrative
removal procedures in 8 U S.C. § 1228 do not violate due process
and that in order to collaterally attack a prior deportation
proceeding in a prosecution under 8 U S.C. § 1326 a defendant is
required to establish that there is a reasonable |ikelihood that
he woul d not have been deported but for the alleged errors in the
deportation proceeding. Perez has conceded that he cannot neet

this standard. Therefore, this issue is forecl osed.
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In United States v. Warden, 291 F.3d 363 (5th Gr. 2002), we

recently rejected an appellant’s assertion that allowng a
probation officer to determne the appellant’s ability to pay the
costs of court-ordered treatnent prograns was an inperm ssible
del egation of authority. Thus, Perez’'s first argunent also is
foreclosed by circuit precedent. 1d. at 366.

AFFI RVED.



