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V.
UNI TED STATES OF AMERI CA
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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:02-CV-668
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February 4, 2003

Bef ore KING Chi ef Judge, and DeMOSS and BENAVI DES, Circuit
Judges.

PER CURI AM *

John D. Wal ker, federal inmate # 23826-077, appeals the
dism ssal of his 28 U S.C. § 2241 petition. Wal ker was convicted
followng entry of guilty pleas to charges of interference with
commerce by robbery in violation of 18 U S.C. §8 1951 and use of a

firearmduring a crine of violence in violation of 18 U S. C

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8§ 924(c). He was sentenced to serve a total of 196 nonths’
i nprisonnment and three years’ supervised rel ease.

Wal ker contends that the district court erred by dism ssing
his 28 U S.C. 8§ 2241 petition on procedural grounds w thout
considering the nerits of the issues. He asserts that his
petition arose properly under 28 U . S.C. § 2241 and shoul d not
have been construed under 28 U S. C. 8§ 2255. He argues that 28
U S. C 8§ 2255 does not provide an adequate and effective renedy.
Wal ker contends that he is legally innocent of the sentence that
he received because 18 U. S.C. 8§ 1951 does not authorize
sent enci ng enhancenents based on rel evant conduct.

We review the district court’s |egal conclusions de novo.

Jeffers v. Chandler, 253 F.3d 827, 830 (5th Cr.), cert. denied,
122 S. C. 476 (2001). Section 2255, 28 U . S.C., is used to
collaterally attack a federal conviction and sentence based on
errors that occurred at trial or at sentencing whereas 28 U. S. C
§ 2241 is used to challenge the manner in which a sentence is
executed. |d.

Under the savings clause of 28 U S.C. § 2255, a 28 U S. C
§ 2241 petition that attacks custody resulting froma federally
i nposed sentence may be entertained if the petitioner establishes
that the renedy provided under 28 U . S.C. § 2255 is inadequate or
ineffective to test the legality of his detention. [d. To do
so, the petitioner nust establish (1) actual innocence, i.e.,

that he has been inprisoned for conduct that did not constitute a
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crime, and (2) that his clains were “‘foreclosed by circuit |aw
at the time when the clains should have been raised in his trial,
appeal, or first 8 2255 notion.”” 1d. at 830, 831. Actual
i nnocence i s shown by denonstrating that the claimis based on
retroactively applicable Suprenme Court |aw that establishes that
the petitioner was convicted of a nonexistent offense. |1d.

Wal ker has not nade the required show ng. Wl ker argues
that he is innocent of enhancenents that were applied at
sentencing. Wil ker’s claimis foreclosed by our opinion in

Ki nder v. Purdy, 222 F.3d 209, 213-14 (5th Gr. 2000), cert.

denied, 531 U S. 1132 (2001). Walker’'s 28 U . S.C. § 2241 petition
was properly construed as a successive 28 U S.C. 8§ 2255 notion
and di sm ssed. Accordingly, the district court’s judgnent is

AFFI RMED. Wl ker’s notion for appointnment of counsel is DEN ED



