United States Court of Appeals
Fifth Circuit

FILED
June 13, 2003

UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUI T
Charles R. Fulbruge llI
Clerk

Summary Cal endar
No. 02-11139

CHARLES E. KERN,
Pl ai ntiff-Appellant,
vVer sus
THE DANNON CO., INC.; CHARLES KUJAWA; BRUCE HORKLEY;
PATTY HOLDER, DWAYNE Tl NCHER; JAMES BAKER;, DON FALLAVCLLI TA;
DARLENE REFCRE; STEVE DALTON; Bl LL WRI GHT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas, Fort Wrth Division
Docket No. 4:01-CVv-213-Y

Before DAVIS, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Charles E. Kern (“Kern”) appeals the district court’s
grant of summary judgnent to his enployer, the Dannon Conpany

(“Dannon”), and several of its supervisory enployees on a variety

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



of state | abor lawclains. For the reasons that follow, we affirm
the district court’s judgnent.
FACTS

In January 1998, Kern began working as a seasonal
enpl oyee for Dannon. At the time, all of Dannon’s hourly full-
time, part-tinme, and seasonal enployees were represented by a
uni on. Dannon and the union were parties to a collective-
bargaining agreenent (“CBA’) that defined the rights and
responsibilities of Dannon, the union, and Dannon’ s enpl oyees.

Kern alleges that shortly thereafter, once Dannon
di scovered that he was 50 years old, his supervisors subjected him
to a wde range of discrimnatory treatnment wth the goal of
pronpting his resignation. After filing Charges of D scrimnation
wth the Texas Comm ssion on Human R ghts (“TCHR') and the Equal
Enmpl oynent Qpportunity Comm ssion (“EEOCC’) for age discrimnation
in violation of the Texas Comm ssion on Human Rights Act (“TCHRA”)
and retaliation for filing a Charge of Discrimnation, and upon
receiving Notices of Right to Sue, Kern filed suit in February 2001
in state court. He alleged the follow ng state-law causes of
action: (1) age discrimnation in violation of the TCHRA, Tex. Lab.
Code Ann. 8§ 21.001 (Vernon 1996); (2) retaliation in violation of
TCHRA, Tex. Lab. Code Ann. 8§ 21.055 (Vernon 1996); (3) negligent
supervi sion of enpl oyees; (4) negligent retention of enpl oyees; (5)

negligent investigation of clains of plaintiff; and (6) intentional



infliction of enptional distress (“IIED’). H s pleadings raised no
federal question.

Dannon renoved the case to the federal court, arguing
that the district court had subject-matter jurisdictionto hear the
case because Kern's state-law clains were preenpted by §8 301 of the
Labor Managenent Rel ations Act (“LMRA’), 29 U . S.C. § 141 et seq.
Kern noved to remand the case to state court, but the district
court denied his notion.

On August 27, 2002 the district court granted Dannon’s
Motion for Summary Judgnent. After finding that there was in fact
a valid CBA —a predicate requirenent for preenption under 8 301 —
in place at the tinme of all alleged tortious events, the district
court held that Kern’s first, second, and sixth causes of action —
age discrimnation, retaliation, and IIED —were preenpted by §
301. It also held that, though the remaining three clainms were not
t hensel ves preenpted by 8 301, the state-law torts of negligent
retention, hiring, and supervision were “only viable if the
enpl oyer’s enployee commts an wunderlying actionable tort.”
Because no underlying tort remained after the court’s judgnment on
actions one, two, and six, the court proceeded to grant summary
judgnent to Dannon on these negligence clains as well. The
district court additionally found that Kern had failed to pl ead any

cause of action under § 301.



Kern now appeals the district court’s grant of summary

j udgnent .

STANDARD OF REVI EW
This court reviews district court grants of sumrmary

j udgnent de novo. Thomas v. Barton Lodge 11, Ltd., 174 F.3d 636,

644 (5th Gr. 1999).
DI SCUSSI ON

The district court’s Order is clear and persuasive, we
affirmfor essentially the reasons there stated.

Anot her point should be nade concerning Kern's basic
m sunder st andi ng of the reach of the well -pl eaded-conplaint rulein
the context of I|abor |awclains, especially those that occur in the
shadow of a CBA.

As Kern no doubt recogni zes, ascertaining the scope of a
CBA's preenption of state labor-law clains is not always easy.
While the Suprene Court has repeatedly said that a CBA does not
necessarily conpletely preenpt state-law actions, these sane
opi ni ons suggest that the preenption is well nigh unto conplete.

See Livadas v. Bradshaw, 512 U. S. 107 (1994); Lingle v. Norge D v.

of Magic Chef, Inc., 486 U S. 399 (1988); Allis-Chalners Corp. v.

Lueck, 471 U S. 202 (1985). As a result, a determ nation of
preenption necessarily entails a careful examnation of the

relationship between the elenents of the state-law claimand the



CBA at issue. Jones v. Roadway Express, Inc., 931 F.2d 1086, 1089

(5th Gr. 1991). The district court adequately described this
tension and the nethod by which federal courts should determ ne
whet her the particul ar state-|law actions asserted by Kern have been
preenpted by a CBA

Kern, however, repeatedly expresses puzzlenent that he
has ended up in federal court, even though his original pleadings
scrupul ously avoi ded reference to federal questions. Hi s conplaint
is prem sed upon two axi ons of our law, nanely, that a plaintiff is

master of his conplaint, Caterpillar, Inc. v. WIllians, 482 U S.

386, 398-399 (1987), and, second, that federal courts are courts of

limted jurisdiction, Kokkonen v. Guardian Life Ins. Co. of Am,

511 U. S. 375, 377. These two cone together in the “well pleaded
conplaint rule,” a Suprene Court interpretation of 28 U.S.C. § 1331
that holds that a non-diverse defendant cannot renove a case to
federal court if the plaintiff declined to plead an issue of

federal law on the face of his conplaint. Qilly v. First National

Bank, 299 U.S. 109 (1936). Kern believes he pled state | aw cl ai ns
and shoul d enjoy the benefit of a state-law forum

Unfortunately for Ker n, the Suprene Court has
consistently held, since 1957, that with § 301 Congress federalized

all of state |abor | aw Textile Workers Union of Anerica V.

Lincoln MIls of Al abama, 353 U S. 448, 456-57 (1957); see also

Avco Corp. v. Aero Lodge No. 375, 390 U. S. 557, 559-360 (1968). As




the Court said in Lincoln MIls: “Any state law . . . wll be

absorbed as federal |aw and will not be an independent source of
private rights.” 353 U S. at 457. Even if the CBA turns out not
to preenpt a plaintiff’s properly pleaded state-law claim the
federal court itself still has jurisdiction over the case. Plead
it howhe will, aplaintiff sinply cannot avoid renoval of a | abor-
| aw cl ai m —even one prem sed on state law —to federal court.
Kern m ght find sone sol ace, all of this notw thstanding,
in the fact that one of the Suprenme Court’s brighter m nds thought
this interpretation of 8§ 301 m sgui ded. This court would refer

Kern to M. Justice Frankfurter’'s dissent in Lincoln MIIls, 353

U S at 460, a position which, for all its wisdom has not found
favor wwth the majority of his brethren. Until such tinme, however,

as the Suprene Court follows Frankfurter’s logic, or Congress
| eaves the field of labor lawto the States, plaintiffs |like Kern
cannot avoid their cases —in spite of their careful pleading —
frombeing renoved to federal court.
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