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Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Derrick McNairy, federal inmate #33456-077, seeks a
certificate of appealability (“COA’) to appeal the denial of his
28 U S.C. 8 2255 notion. MNairy was convicted follow ng entry
of his guilty plea to a charge of possession with intent to
di stribute and distribution of cocaine base. He was sentenced to

180 nonths’ inprisonnment and five years’ supervised rel ease.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We nust, if necessary, exam ne the basis of our jurisdiction

on our own notion. Msley v. Cozby, 813 F.2d 659, 660 (5th Gr.

1987). “The tinme limtation for filing a notice of appeal is
jurisdictional and lack of a tinely notice mandates di sm ssal of

an appeal.” Robbins v. Mqggio, 750 F.2d 405, 408 (5th Cr

1985). MNairy’s notice of appeal was due within sixty days of
the entry of the judgnent or order appealed. FED. R APP.
P. 4(a)(1)(B).

By judgnment entered June 11, 2001, the district court
denied McNairy’s 28 U.S.C. § 2255 notion on the nerits. MNairy
filed a pro se notice of appeal bearing a handwitten date of
Septenber 23, 2002. MNairy stated that he did not receive a
copy of the judgnent that denied his 28 U S.C. 8§ 2255 notion and
that he received notice, via a docket sheet entry, of the denial
of his notion no earlier than August 26, 2002. He argues that he
was transferred to another institution on June 13, 2001, did not
recei ve the judgnent, and has shown excusabl e negl ect warranting
a re-opening of the appeal period.

Because McNairy’s notice of appeal was prepared no earlier
t han Septenber 23, 2002, it could not have been deposited in the
prison mail systemw thin the prescribed 60-day period and was
untinely. See FED. R App. P. 4(c)(1). Because McNairy did not
file a notion pursuant to FED. R App. P. 4(a)(5) within “30
days after expiration of the original 60 days specified in

Rule 4(a)(1)(B),” FeD. R Arp. P. 4(a)(5) provides no ground for
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relief. WIkens v. Johnson, 238 F.3d 328, 330-31 (5th Cr

2001) .

Rule 4(a)(6), FeED. R App. P., allows the district court to
re-open the tinme for appeal upon a notion filed wthin 180 days
of the entry of judgnent or within 7 days of the recei pt of such
notice, whichever is earlier, provided that the district court
finds that a party was entitled to notice of the entry of
j udgnent and did not receive such notice wwthin 21 days of its
entry. MNairy’'s notice of appeal was not filed within the
180- day peri od.

“Absent the tinely filing of [a FED. R Arp. P. 4(a)(6)]
nmotion, the court is powerless to reopen the tinme” for filing a
notice of appeal. WIkens, 238 F.3d at 331. A party has “a duty
to inquire periodically into the status of [his] litigation,” and
must file a tinmely notice of appeal whether or not he receives

notice of the entry of an order. Lathamv. WIlIls Fargo Bank,

N.A , 987 F.2d 1199, 1201 (5th Gr. 1993) (interpreting
FED. R CQv. P. 77(d) and FED. R App. P. 4(a)).
Accordi ngly, the appeal is DI SM SSED for |ack of

jurisdiction. The COA notion is DEN ED as noot.



