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Bef ore H G3 NBOTHAM SM TH and CLEMENT, Circuit Judges.
PER CURI AM *

Scott Romaine Ritter, inmate # 731209 in the French M
Robertson Unit of the Texas Departnment of Crimnal Justice
(TDCJ,) filed a conplaint pursuant to 42 U S.C. 8§ 1983 agai nst
15 defendants including TDCJ Director Gary Johnson and TDCJ
Executive Director Wayne Scott. Scott and Johnson appeal the
deni al of summary judgnent on their claimthat they are entitled
to qualified inmunity fromRitter’s 8§ 1983 acti on.

This court nust raise, sua sponte, the issue of its own

jurisdiction, if necessary. Mosley v. Cozby, 813 F.2d 659, 660

(5th Gr. 1987). “Wen [as here] a district court denies summary
judgnent on the basis that genuine issues of material fact exist,
it has made two distinct |egal conclusions: that there are
‘genui ne’ issues of fact in dispute, and that these issues are

‘“material .’ Reyes v. City of Richnond, Tex., 287 F.3d 346,

350-51 (5th Gr. 2002). This court lacks jurisdiction to review
the district court’s conclusion that issues are “genuine,” but
has jurisdiction to review the district court’s determ nation
that issues are “material.” [|d. at 351. “An officer challenges

materiality when he contends that ‘taking all the plaintiff’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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factual allegations as true no violation of a clearly established

ri ght was shown. Id. (citation omtted).

Ritter sent letters to both Scott and Johnson descri bi ng
the risk to his safety. The nmagistrate judge denied sumary
j udgnent because the evidence showed that Ritter’'s letters had
been received and answered by Scott and Johnson and that they
were aware of his claimof the risk to his safety. Scott and
Johnson argue that there is no factual dispute that they were
personally aware of Ritter’s conplaints. This is not so. Taking
as true Ritter’s allegations that he was at risk and that Scott
and Johnson knew of the risk, it is not possible to conclude
that their response to the risk was objectively reasonabl e under
clearly established | aw.

As Scott and Johnson are chall engi ng the genui neness of the
factual dispute in this case, this court |acks jurisdiction over
this appeal. See Reyes, 287 F.3d at 351-52. Accordingly, the

appeal is DISM SSED for lack of jurisdiction and this matter is

REMANDED to the district court.



