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Robert D. Dickerson was an enployee of Southwestern Public
Service Conpany (SPS) before it nerged with New Century Energies
(NCE). Pre-nerger, D ckerson entered into an enpl oynent agreenent
wth SPS; it is undisputed that NCE nust performunder it.

For the bench trial at issue, findings of fact are revi ewed

for clear error; conclusions of |[aw, de novo. E.g., Kona Tech.

Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 601 (5th Gr. 2000).

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



As hereinafter discussed, and essentially for the reasons given by
the district court, there was no reversible error.

For starters, concerning NCE s cross-appeal, the agreenent is
not governed by ERI SA

The agreenent provided that Dickerson’s base sal ary increases
woul d be “substantially consistent” with those awarded ot her key
enpl oyees “in the ordinary course of business”. D ckerson clains
he did not receive increases as were provided to other such
enpl oyees, nanely Helton. First, NCE s counsel’s closing argunent
statenents regarding whether Helton’s raises were in the ordinary
course of business did not constitute a judicial admssion: the
statenents were not a clear concession; they did not prejudice how
the case was |itigated. Second, the district court did not clearly
err in finding that Helton’s raise was not in the ordinary course
of busi ness, given that Helton changed positions within the conpany
and assuned substantially nore responsibility. Finally, the
district court did not clearly err in finding that D ckerson should
have received a raise of 12.5 percent, followed by one of 17.78
percent, the sanme percentages as key enpl oyee WI ks.

For the contention that the district court erred in
cal cul ating damages for the incentive portion of the agreenent,
that portion provided that conpensation and benefits to D ckerson
be, in the aggregate, at |east as favorable as the nost favorable

conpensati on provi ded ot her key enpl oyees. The district court did



not clearly err in excluding the stock option awards provided
Hel ton, because there was no requirenent that the benefits to
enpl oyees be equal or even simlar. Mreover, the district court
did not clearly err in finding that D ckerson was entitled to stock
options based on the sane percentage as used for key enployee
Ri di ngs, because he had a position simlar to D ckerson.
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