IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10995
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ROBERT BEAM RUNYAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:99-CR-47-1-C
March 7, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Def endant - Appel | ant Robert Runyan appeal s t he sent ence i nposed

by the district court follow ng our second renand. See United

States v. Runyan, 290 F.3d 223, 251-52 (5th Cr. 2002), cert.

denied, 123 S. C. 137 (2002). In Runyan’s |ast appeal, we
reversed his Count 3 conviction for distribution of child
por nography and determ ned that his Count 1 conviction for sexual

exploitation of a mnor should have been grouped wth his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



convictions on Count 4 for receipt, and Count 5 for possession, of
child pornography. Id. On remand, the district court grouped
Runyan’s Counts 1, 4, and 5 convictions and cal cul ated Runyan’s
of fense |l evel under U.S.S. G 8 2@&. 2, the section of the Sentencing
CGui del i nes that produced the highest offense level. This resulted
in a sentence of 240 nonths’ inprisonnment on Count 1, and 180
mont hs each on Counts 4 and 5, to run concurrently with Count 1’'s
240 nont hs.

Runyan contends that the sentencing court’s application of 8§
2.2 was based on an erroneous finding that he possessed child
pornography with intent to traffic. He argues that (1) if § 2&.2
was applied based on his conviction for receipt of child
por nography, it was error, because 8 2@&.4, not § 2Q&2.2, should
apply to recei pt of child pornography convictions; (2) his sentence
of 180 nonths’ inprisonnent for possession of child pornography
(Count 5) was above the statutory maxi mum of five years; and (3)
t he enhancenent of his offense |level under § 2@&.2(b)(2) and (5)
for distributing child pornography and use of a conputer, was
error. W disagree as to all contentions.

The district court correctly determ ned that Runyan’s receipt
conviction warranted cal culating his offense | evel under § 2@&. 2.

See United States v. Canada, 110 F.3d 260, 264 (5th Cr. 1997).

Hi s sentence of 180 nonths’ inprisonnment for possession of child

por nography did exceed the five year maxinumtermfor the of fense,

see 18 U S. C. 8§ 2252A(a)(5)(B) and (b)(2); but Runyan raises the
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issue for the first tinme in his instant appeal, and issues are
wai ved if they could have been raised in a prior appeal but were

not. United States v. Becerra, 155 F. 3d 740, 757 (5th Cr. 1998);

United States v. Fitzhugh, 984 F.2d 143, 145 n.3 (5th Cr. 1993).

Furthernore, even if we were to address this claim we woul d reject
it: Runyan has not shown that reducing his sentence for Count 5to
the statutory maxinmum would affect the length of his term of
i nprisonnment, given his concurrent sentences of 240 nonths’ and 180
mont hs’ inprisonnent for Counts 1 and 4. Nei t her has he
denonstrated that unfavorable coll ateral consequences coul d result

if his Count 5 sentence is not corrected. See United States v.

Meshack, 225 F.3d 556, 557 (5th G r. 2000), anended on reh’qg, 244

F.3d 367 (5th Gr.), cert. denied, 122 S. . 142 (2001), overrul ed

on other grounds, United States v. Cotton, 122 S. C. 1781 (2002).

Even if it were not waived, this error would not warrant vacating
his sentence and renmandi ng for resentencing.

We perceive no nerit in Runyan’s assertion that his sentence
for distribution of child pornography should not be enhanced
because his intent to distribute was associated with his Count 1

of fense and not his offenses for Counts 4 or 5. See United States

V. ers, 198 F.3d 160, 165-66 (5th Cr. 1999); U S. S. G § 3D1.3

coment. (n. 3). Like his claimregarding the Count 5 sentence’'s

exceedi ng the statutory maxi num Runyan’s claimthat his offense-

| evel enhancenent for use of the conputer should not apply because

he did not transmt (but only received) child pornography through
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use of a conputer is not subject to review He waived the claim

when he failed to assert it in his prior appeal. See Becerra, 155

F.3d at 757. Besides, the argunent is without nerit. See United

States v. Richardson, 238 F.3d 837, 841-42 (7th Gr. 2001).

The sentence inposed on Runyan by district court at
resentencing is, in all respects,

AFFI RVED.



