IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10616
Summary Cal endar

PETE VARDAS, JR,
Pl ai ntiff-Appellant,
ver sus

CI TY OF DALLAS, TEXAS; DALLAS POLI CE
PROPERTY ROOM BRUCE ANTON, Attorney at Law,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:02-CV-504

November 21, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Pete Vardas, Jr., Texas prisoner # 486618, appeals fromthe
di sm ssal of his 42 U. S.C. § 1983 conplaint as frivol ous pursuant
to 28 U S.C. 8§ 1915(e)(2). Vardas is serving a fifteen-year
sentence i nposed in 1988 after pleading guilty to robbery. He
alleged in his conplaint that in 2001 he noved pursuant to the

new y-enacted Tex. CooE CRMm P. art. 64.01 for DNA testing but

| earned that the evidence he sought to have tested (a knife) had

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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been destroyed one year earlier. Vardas alleged, and he argues
on appeal, that the destruction of evidence pursuant to a city
ordi nance denied himhis right to prove his innocence and
i nval idated his sentence. He also argues that his guilty plea
was involuntary, that he was not informed of his right to appea
the denial of DNA testing, and that the district attorney failed
to conply with discovery.

Most of Vardas's clains inplicate the validity of his
conviction and are not cognizable in a 42 U S.C. § 1983

conplaint. See Heck v. Hunphrey, 512 U S. 477, 486-87 (1994).

To the extent that Vardas has stated a cogni zable claim he has
not shown that his due process rights were violated by the
destruction of evidence twelve years after his conviction and one
year before the state statute permtting DNA testing was enacted.

See Arizona v. Youngbl ood, 488 U. S. 51, 56 (1988). Moreover,

neither the Dallas Police Departnment Property Room nor court-
appoi nted attorney Anton are capable of being sued in a 42 U S. C

8§ 1983 acti on. See Darby v. Pasadena Police Dep't, 939 F.2d 311

313 (5th Gr. 1991); Polk County v. Dodson, 454 U S. 312, 324-25

(1981); see also MIls v. CGrimnal Dist. Court No. 3, 837 F.2d

677, 679 (5th Cir. 1988).

Vardas argues that the district court erred by dism ssing
his conpl aint wi thout conducting a hearing or permtting himan
opportunity to anend. Vardas has not shown that the district

court abused its discretion in dismssing the conplaint. See
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Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994); WIlson v.

Barrientos, 926 F.2d 480, 483 n.4 (5th Cr. 1991).

Vardas has noved for |leave to proceed in forna pauperis

("I'FP") on appeal. Because the district court has permtted
Vardas to proceed on appeal pursuant to 28 U S.C. 8§ 1915(b)(2),
the notion is DENI ED AS UNNECESSARY. All other outstanding
noti ons are al so DEN ED

AFFI RVED. MOTI ON for | FP DENI ED AS UNNECESSARY. ALL OTHER

MOTI ONS DENI ED



