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The court has carefully considered the appeal of Richard
Van Weir based on the briefs, the excellent oral argunents of
counsel, and pertinent parts of the record. Havi ng done so, we
concl ude that we have jurisdiction and that the district court did

not abuse its discretion inits award of restitution on renmand.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



The case is not noot because Van Weir’s paynents to the
victinse was not a voluntary act due to the pendency of a court
order, and because renedial relief could be effectively ordered if
Van Weir’s appeal succeeds.

We revi ew the amount of restitution ordered for abuse of

discretion. United States v. Reese, 998 F.2d 1275, 1283 (5th Cr

1993). Van Weir contends that the calculations as to Generali and
UNI are wthout sufficient support, that the anount ordered
erroneously ignores the conm ssion structure of the business, and
that the district court failed to offset the anmount of |oss of al

the victinms by anmounts they allegedly owed to Van Weir. Al though
Van Weir’s argunents are not wthout force, they denonstrate
neither clear error not an abuse of discretion by the district
court. The anmpbunt of restitution was decidedly conservative, in
part because of Van Weir’s havi ng destroyed records of hundreds of
pertinent policies for which no | oss anount could be determn ned.
This court has held that when the restitution anount does not
exceed actual | osses, an erroneous cal cul ati on of the anobunt is not

an abuse of discretion. United States v. Calbat, 266 F.3d 358,

365-66 (5th Cr. 2001). To the extent this restitution award
cannot be nore than the total loss to the victins, the district
court did not abuse its discretion. Mreover, the offsets sought
by Van Weir fromthe victins do not, as is required, arise fromthe
sane acts as those underlying his crimnal conviction and are not
cogni zabl e for these purposes. |d. at 365.
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Motion to dismss DEN ED, Judgnent AFFI RVED.



