IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10388

LOY CARTER, Etc.; ET AL,

Plaintiffs
LOY CARTER, on behalf of thenselves and all others simlarly
si tuat ed; GEOFF BURKHART, on behal f of thensel ves and al
others simlarly situated; HEATHER DAWN YOUNG on behal f of
thensel ves and all others simlarly situated; DEBORAH

ROBI NSON, on behalf of thenselves and all others simlarly
si tuated

Plaintiffs - Appellants
V.

COUNTRYW DE CREDI T | NDUSTRI ES, | NC;, COUNTRYW DE HOMVE LOANS
I NC, FULL SPECTRUM LENDI NG | NC

Def endants - Appell ees

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:01-Cv-1182-M

~ January 10, 2003
BEFORE Ki ng, Chief Judge, and DeMOSS and CLEMENT, G rcuit Judges.
PER CURI AM *
In this Fair Labor Standards Act action, the plaintiffs-
appel l ants appeal fromthe district court’s March 6, 2002, order,
whi ch granted the defendants’ notion to conpel arbitration

pursuant to the Federal Arbitration Act (“FAA’). The March 6

order al so encouraged plaintiffs’ counsel to file an anended

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conpl aint substituting Lisa Barnett as naned plaintiff. Barnett
was the only one of nore than two dozen opt-in plaintiffs who had
not signed an arbitration agreenent with the defendants.
Plaintiffs’ counsel filed an anended conpl aint on behal f of
Barnett, and Barnett’s case is pending in district court.

A threshold question inplicit in every case that cones
before this court is whether the court has appellate

jurisdiction. WI1kens v. Johnson, 238 F.3d 328, 329-30 (5th

Cr.), cert. denied, 533 U S. 956 (2001). The FAA provides that
“[al] n appeal may be taken from-. . . (3) a final decision with
respect to an arbitration that is subject to this title.”

9 US. C 8 16(a)(3). “That section preserves inmmedi ate appeal of
any ‘final decision with respect to arbitration,’ regardl ess of
whet her the decision is favorable or hostile to arbitration.”

Anerican Heritage Life Ins. Co. v. Or, 294 F.3d 702, 707 (5th

Cr. 2002) (citing 8 16(a)(3)) (internal quotation marks
omtted). “The FAA does not, however, expressly define the term
‘“final decision.”” |d.

In Geen Tree Financial Corp.-Ala. v. Randol ph, 531 U S. 79,

86-88 (2000), the Suprene Court held that an order granting a
nmotion to conpel arbitration and dism ssing an action is a “final
decision” within the traditional understanding of the term when
that decision left “no part of [the case] pending before the
court” and left the district “court wth nothing to do but
execute the judgnent.” The Court enphasized that the term “fi nal
deci sion” should be accorded “its well-established neaning.” |[d.

at 86.
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“Where . . . an action involves nultiple parties, a
di sposition of the action as to only sone of the parties does not
result in a final appeal able order absent a certification by the
district court under Federal Rule of Cvil Procedure 54(b).”

Transit Mynt. of Southeast La., Inc. v. Goup Ins. Admn., Inc.,

226 F.3d 376, 381 (5th Cr. 2000). “Wen ‘the record clearly
indicates that the district court failed to adjudicate the rights
and liabilities of all parties, the order is not, and cannot be
presuned to be final, irrespective of the district court’s

intent.’”” Gbbs v. Gimette, 254 F.3d 545, 550 (5th G r. 2001)

(citation omtted), cert. denied, 122 S. C. 1083 (2002). In the

action at hand, the case remains pending as to plaintiff Barnett.
Accordingly, this court |acks jurisdiction over the appeal, and

the appeal is DI SM SSED



