IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10381

STEVE WEI NBERG, STEVE WEI NBERG & ASSCCI ATES, | NC.
Pl ai ntiffs-Counter Defendants-Appellants,
ver sus

HOMARD F. SILBER, individually and doi ng busi ness as
PACI FI C SPORTS & ENTERTAI NVENT

Def endant - Count er C ai mant - Appel | ee,
PACI FI C SPORTS AND ENTERTAI NVEMT, | NC
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(No. 99-CV-1432)

January 6, 2003
Before JOLLY, DUHE, and WENER, Circuit Judges.
PER CURI AM:
Plaintiff-Appellant Steve Winberg appeals the district
court’s anended final judgnent, confirmng the arbitration award,
on several alternative grounds. Winberg principally argues that

the district court’s anmended judgnment should be set aside because

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the ternms of the judgnent are contradictory. Winberg also
chall enges the wunderlying arbitration agreenent and award on
several bases. For the following reasons, the judgnent of the
district court is AFFI RVED

l.
FACTS AND PROCEEDI NGS

This appeal arises from the “acrinonious” termnation of a
joint venture agreenent between two professional sports agents —
Wi nberg and Def endant - Appel | ee Howard Silber. In June of 1998,
Wei nberg and Silber entered into an oral agreenent to represent
prof essional football players. The terns of their agreenent were
never nenorialized in a witing, but Winberg and Silber
purportedly agreed to share equally in all expenses incurred in
recruiting clients and in conmm ssions of up to 3%of their clients’
conpensati on.

The joint venture eventually dissolved, and Winberg and
Silber each filed suit to resolve several disputed issues. In
Decenber 1999 the parties agreed to “consolidate before [an
arbitrator] all clains and di sputes of whatever nature made by the
parties against each other” and to stay all pending litigation
The arbitration agreenent specifically provided that the arbitrator
“Wll hear all conplaints and defenses relating to any matters in
controversy between Weinberg and Silber” including “[t]he rights
liabilities, and indebtedness of any of the parties with respect

to” sone fifty-one nanmed athl etes, including professional footbal



pl ayer Stephen Davis. An arbitration hearing was conduct ed on March
17, 2000.

In Cctober 2000, the arbitrator issued an award, ordering “a
split on fees paid only wth respect to one of their joint-
venture’s clients, Washington Redskins running back Stephen
Davis."? The arbitrator specifically noted that “it is an
undi sputed fact that M. Winberg acted as an agent of the
Wei nberg/ Si |l ber joint-venture and on behalf of Stephen Davis in
negotiations with the Washi ngton Redskins prior to and after June
1, 1999.”72 Accordingly, the arbitrator determ ned that Wi nberg
and Sil ber should split fees earned both on Davis’s conpl eted 1999
contract and on a nore recent contract, which was signed in
Sept enber 2000 (six nonths after the arbitration hearing). The 2000
contract enconpasses the 2000-08 football seasons and is val ued at
approximately $135 million; the 3% agent fee anobunts to over $4
mllion.

Silber filed a notion to confirmthe arbitration award in the
Northern District of Texas; Weinberg filed a cross-notion to vacate
the award. The district court denied the notion to confirmw thout
prej udi ce; denied the notion to vacate with prejudi ce; and remanded
the case to the arbitrator for the limted purpose of making three

specific corrections and clarifications to the award. After the




arbitrator anended the award, the district court confirmed it as
anended and entered final judgnment in January 2002. After granting
Silber’s notion to anend that judgnent, the district court entered
an anended final judgnent on February 28, 2002; the only change was
in the post-judgnent interest rate.

Wi nberg tinely appeal s t he anended final judgnent on at | east
six grounds. He argues that reversal of the district court’s
anended judgnent is warranted because (1) the anmended judgnent
confirmng the anended arbitration award is contradictory and
i nconsistent; (2) the arbitrator based his award solely on post-
subm ssion events; (3) the underlying agreenent to arbitrate is
voi d because it does not contain procedural rules and guidelines;
(4) the award is not wthin the scope of the disputes submtted;
(5) the arbitrator’s seven-nonth delay in ruling was i nperm ssi bl e;
and (6) the | ack of procedural rules constitutes a “jurisdictional

defect.”

1.
ANALYSI S

W review a district court’s confirmation of an arbitration
award de novo.?3 Judicial review of arbitration awards is

“extraordinarily narrow,” and we will defer to the arbitrator’s

3 Executone Info. Sys., Inc. v. Davis, 26 F.3d 1314, 1320 (5th
Cr. 1994).




deci si on whenever possible.* This de novo standard “is intended to

reinforce the strong deference due an arbitrative tribunal.”®

The Federal Arbitration Act prescribes the limted bases for
vacatur of an arbitration award. Under the act, a court nmay vacate
or nodify an arbitration award only when (1) the award was procured
by corruption, fraud or undue neans; (2) there was evident
partiality or corruptioninthe arbitrators; (3) the arbitrator was
guilty of msconduct in refusing to postpone the hearing, in
refusing to hear evidence, or other msbehavior; or (4) the
arbitrator exceeded his powers, or so inperfectly executed them
that a nmutual, final, and definite award upon the subject matter
subnm tted was not nade.®

We easily dispense with Winberg's argunents, as none falls
within the limted grounds for vacatur. First, Winberg asserts
that the anended final judgnent is “self-contradictory as to a
material termand i ncapabl e of conpliance.”’” Wi nberg reasons that
the anmended final judgnent is invalid because it requires himto

pay one-half of the 3% conm ssion on Davis’s future earnings (his

4 Antwine v. Prudential Bache Sec., Inc. 899 F.2d 410, 413
(5th Cr. 1990).

> Mllroy v. PaineWbber, Inc., 989 F.2d 817, 820 (5th Cir.
1993); see also Brook v. Peak Int’l, Ltd., 294 F.3d 668, 672 (5th
Cr. 2002) (explaining that “[i]n light of the strong federal
policy favoring arbitration, [jJudicial review of an arbitration
award is extraordinarily narrow) (internal quotations omtted).

69 U S C § 10(a)(1)-(4).
" Appellant’s Br. at 14.



salary for the 2001-08 seasons) imedi ately, i.e., within ten days
of the date the final judgnent is signed.® According to Wi nberg,
“[t] he judgnent purports to require [him to pay in ten days from
funds he does not have, will not have for many years, and nay never
have. " °

This argunent s specious. The anended final judgnent
expressly incorporates the express terns and conditions of the
anended arbitration award, which states that “with respect to and
exclusively for M. Davis’ 1999 contract, M. Winberg is ordered
to pay M. Silber a sumof $14,010.00 . . . no later than ten (10)
days fromthe date of this arbitration award.” The anended award
further provides:

M. Winberg is therefore ordered to pay 1.5% of any

anopunts currently paid to M. Davis under his 2000

t hrough 2008 contract, and such paynents are to be made

no later than ten (10) days from the date of this

Arbitration Award. Thereafter all paynents from M.

Wei nberg to M. Silber are to be paid no later than ten

(10) days fromthe date M. Davis is paid pursuant to the
subj ect 2000 through 2008 contract. !

8 Weinberg's argunent rests entirely on the district court’s
unqual i fied use of the word “sunf in the anended final judgnent. In
the judgnent, Weinberg is ordered to pay Sil ber “the sumspecified
inthe Carified Arbitration Award . . . [t]hat sumis to include
. . . the amount (1.5%of earnings) under the NFL contracts for the
2001 t0O 2008 seasons . . . [t]he sumis to be paid no later than
ten (10) days from the date this Judgnent is signed.” Anended
Final Judgnent, 7 R at 861-62.

° Id. (enphasis onmtted).

06 R at 612.

1 1d. at 614 (enphasis added).
6



The anended arbitration award thus clearly and unanbi guously
speci fies when paynents to Sil ber are due: Anmounts earned on the
1999 contract and any anounts al ready paid to Wi nberg under the
2000-08 contracts are due within ten days of the date of the
arbitration award; all other paynents are to be paid within ten
days of the date that Stephen Davis is paid.

G ven the precise terns of the anended arbitration award, the
anended final judgnent, which is “to conformwth the terns and
condi tions” of the anended award, is neither “self-contradictory”
nor invalid. Although the term“sunf as used in the final judgnent
may be slightly anbi guous, the district court expressly adopted the
terns and conditions of the arbitration award, which dictates
beyond cavil Winberg' s schedule of paynents. Accordingly,
Wei nberg’s argunent that the final judgnent is “incapable of
conpliance” is neritless.

At oral argunent, Winberg advanced yet another, equally
unavai ling, theory of internal “inconsistency” in the arbitration
award. He maintains that paragraph five of the award, in which the
arbitrator broadly orders “a split on fees paid only with respect
to. . . Stephen Davis” conflicts with paragraph nine of the award,
whi ch specifically orders all prospective paynents fromWinberg to

Silber to be paid within ten (10) days fromthe date Stephen Davis

is paid. According to Weinberg, the award is uncl ear as to whet her
Weinberg is to pay Silber one-half of “fees paid’” as they are
recei ved by Weinberg, or one-half of 3%of Davis's salary as it is

7



paid to him regardl ess of whether (or when) Wi nberg receives the
3% conmi ssion from Davi s.

After careful review of the record, the original and anended
arbitration awards and judgnents, and the parties’ briefs, we are
satisfied that these two paragraphs are readily reconcil abl e and do
not warrant nodification of the award or remand to the arbitrator.
Par agraph five sets forth the arbitrator’s award in general terns
—Weinberg and Sil ber are to split agent commssions, i.e., “fees
paid,” with respect to one client, Stephen Davis. Paragraph nine
outlines, in detail, the paynent arrangenent: Winberg is to pay
Silber “1.5%of each dollar earned by Stephen Davis” no | ater than

ten days from the date that Davis is paid. W acknow edge that

under this paynent plan, any risk of Davis's default is to be
shoul dered excl usively by Wi nberg, whose obligation to Silber is
triggered by the Redskins paynent to Davis, regardl ess of whether
Davis in turn pays Wi nberg. W neverthel ess decline to reexam ne
either the arbitrator’s notive in crafting the paynent terns or the
merits of the underlying award. W concl ude that the two provisions
are conpatible and that remand is not warranted on the basis of
anbi guity or inconsistency.

We briefly address — and di spose of — Weinberg’s renaining
argunents, which are equal ly neritl ess and border on frivol ousness.
First, Weinberg contends that the arbitrator exceeded his authority
by considering, and basing his award on, Stephen Davis’s 2000
contract with the Washi ngt on Redski ns. Wi nberg argues that because

8



the arbitration hearing was held on March 17, 2000, and the Davis
contract was not signed until Septenber 2, 2000, the contract was
beyond the tenporal scope of the parties’ agreenent to arbitrate
and was inproperly factored into the final award.

This argunent fails for several reasons. First, contrary to
Wi nberg’ s assertion, the Agreenent to Arbitrate Di sputes vests the
arbitrator wth broad authority to determne “the rights,
liabilities, obligations and i ndebt edness of any of the parties to
each other with respect to. . . Stephen Davis.”' Gven this broad
mandate, the arbitrator did not exceed his jurisdiction in
determ ning the “obligations and i ndebt edness” of the parties with
respect to Stephen Davis's contract.?®3

Second, to the extent that Winberg's argunent is a thinly-

veiled challenge to the arbitrator’s resolution of the disputed

12 \W¢i nberg’ s heavy reliance on Gul f Coast | ndus. Workers Uni on
v. Exxon Co., U S A, 991 F.2d 244 (5th Gr. 1993) is msplaced. In
@l f Coast, the court determned that an arbitrator’s reliance on
the plaintiff-enployee’ s post-discharge rehabilitative efforts was
i nproper because the only question before the arbitrator was
whet her the defendant had “just cause” to termnate the plaintiff

on a specific date. In this case, the arbitrator had broad
authority toresolve the “rights, liabilities, and i ndebt edness” of
the parties wth respect to sone fifty-one clients, including

St ephen Davi s.

13 See Val entine Sugars, Inc. v. Donau Corp., 981 F.2d 210, 213
(5th Gr. 1993) (explaining that even though the “broad notice of
arbitration . . . seens to give the arbitrator jurisdiction over
anything under the sun . . . [t]he parties agreed to arbitration

and nmust accept the | oose procedural requirenments along with
the benefits which arbitration provides”).

9



issues, it also fails. Winberg has repeatedly denonstrated that
he is quite dissatisfied wwth the result inthe arbitration. He has
not, however, established that any one of his conplaints falls
wi thin the narrow grounds for vacatur of an arbitration award. W,
like the district court, wll not second-guess the arbitrator’s
resolution of this dispute.!® The arbitrator was not required to
gi ve reasons or an explanation in support of his award, !* and absent
evi dence of clear error, reliance on the Davis contract (which was
expressly included in the parties’ broad agreenent to arbitrate)
does not warrant vacatur of the arbitrator’s award.

Wei nberg’ s remai ni ng argunents, that the award was not tinely,
that the agreenent to arbitrate was “void for vagueness,” and that
the lack of formal procedures and rules was a “jurisdictional
defect” are simlarly feckless. The arbitration agreenent between
Wei nberg and Sil ber prescribed no tine Iimt for decision, and

Wei nberg of fers no case |l awto support his bald, sweeping assertion

14 Wi nberg questions “how is it equitable for one to pay $2
mllion to the other for doing nothing?” and contends that “Davis
did not know Silber and would not have consented to his
representation, because Silber represented one of Davi s’
conpetitors.” Appellant’s Br. at 18.

15 See Menorandum Qp. & Order, 6 R 571 (“The Court will not
engage in Mnday norning quarter-backing with respect to the
arbitrator’s interpretation of the nunerous docunents and
correspondence upon which Winberg and Silber based their
relationship, or his conclusion as to exactly when that extrenely
contentious relationship finally and legally disintegrated.”).

1 Antwine, 899 F.2d at 412 (“It has long been settled that
arbitrators are not required to disclose or explain the reasons
underlying an award.”).

10



t hat a seven-nonth delay i s per se unreasonable.” This “tineliness”
argunent refl ects nothing nore than Wei nberg’ s deep di ssati sfaction
with what he considers to be the arbitrary and summary di sposition
of this case; it is not grounded in |law or fact.?®

Finally, we note that Winberg' s residual challenges to the
underlying arbitration agreenent are inapt. He cites no case | aw —
and we have found none —in support of his theory that an agreenent
to arbitrate nust include procedural “ground rules” to govern the

proceedi ngs. ° On the contrary, “[a]s a speedy and i nfornmal

7 \Weinberg inproperly relies on Jones v. St.Llouis-San
Francisco Ry. Co., 728 F.2d 257 (6th Cr. 1984). In Jones, the
arbitration agreenent at issue included an express fifteen-day tine
[imt, but the award was issued sone fourteen nonths after the
hearing date. Mreover, unlike Winberg, “the appellant nmade
numerous attenpts to have a decision rendered in a tinely manner.”
Id. at 266. The court further noted that “some courts have held
that the authority of the arbitrator does not expire until after a
reasonabl e time beyond the original tinme limtation provided inthe
agreenent . . . [t]his rule of reasonabl eness devel oped to prohibit
parties fromwaiting until an award i s nmade and objecting to it on
the basis of its wuntineliness only after they receive an
unfavorable decision.” 1d. In this case, the record on appeal
reflects that Winberg did not object to the tineliness of the
arbitrator’s decision —or any other alleged procedural defects —
until he received an (unfavorable) result.

18 \WWei nberg irrel evantly specul ates that during the seven-nonth
interval between the arbitration hearing and the award the
arbitrator “was not reviewng the docunents, considering the
testinony, recalling the argunents” but was “wait[ing] for sone
advant ageous and unpredictable event to solve his puzzle.”
Appellant’s Br. at 19-20; see also Appellant’s Reply Br. at 13
(“The length of delay perhaps would not be problematic standing
al one, had the arbitrator been diligently fulfilling his task .

[bJut that was not what the arbitrator was doing.”) (enphasis
omtted).

19 Weinberg’s theory in this regard is two-pronged. First, he
asserts that wunderlying arbitration agreenent is “void for

11



alternative to litigation, arbitration resolves disputes w thout
confinenent to many of the procedural and evidentiary strictures
that protect the integrity of formal trials.”?° W have previously
explained that “[p]Jarties to voluntary arbitration may not
superinpose rigorous procedural limtations on the very process
designed to avoid such [imtations.”?

Furthernmore, in this case any procedural objections were
i kely wai ved, as Weinberg participated fully in the arbitration
proceedi ngs yet never conplained about any lack of rules or
procedures (or any other defect) until he received an unfavorable
result. “It is well settled that a party may not sit idle through
an arbitration procedure and then collaterally attack the procedure
on grounds not raised before the arbitrator[] when the result turns

out to be adverse.”?

[l
Concl usi on

vagueness” because “there was no contract telling the arbitrator
what the ‘ground rules’ were.” Appellant’s Br. at 26. Second, he
argues that this purported | ack of procedural rules “anmobunts to an
absence of jurisdiction on the part of the arbitrator.” 1d. at 27.

20 Forsythe Int’'l, S.A v. Gbbs Gl Co.
(5th Gir. 1990).

, 915 F.2d 1017, 1022

2L | d. (enphasis added).

22 Brook, 294 F.3d at 674 (quoting Marino v. Witers Guild of
Am, East, Inc., 992 F.2d 1480, 1484 (9th Cr. 1993)).

12



For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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