IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10269
Summary Cal endar

RODRI GO CRESPO,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 5:01-Cv-133-C

January 28, 2003

Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
PER CURI AM *

Rodrigo Crespo, Texas prisoner # 849315, appeals from the
denial of his “42 U S.C. § 1983 conplaint and/or Application for
Wit of Habeas Corpus” which the district court construed as a 28
US C § 2254 petition. W granted a certificate of appealability

(“CAA") solely on the issue of whether Crespo alleged a protected

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



property interest in noney in his prison account requiring that he
be afforded procedural due process before prison officials may
deprive him of the funds in a disciplinary proceeding. The
respondent argues that COA was inprovidently granted because
Crespo’s property interest claim sounds in civil rights, not
habeas, and nmust be considered in a 42 U S.S. § 1983 context, but
also stating “[i]f the court finds Crespo properly presented a
civil rights claimto the court below, the case should be renmanded
for the limted issue of the availability of relief pursuant to 42
U S.C section 1983.”

The respondent did not raise this argunent bel ow when Crespo
initially filed a purported 42 U S.C. 8§ 1983 conplaint. Nor did
respondent expressly address the property interest claimbelow W
note that the district court properly construed Crespo’s clains
concerning the restoration of good tine under 28 U S. C. 8§ 2254.
See Preiser v. Rodriguez, 411 U S. 475, 500 (1973). Assum ng,
w t hout deciding, that the respondent’s contention is correct,
Crespo’s pleading in the district court would have been a m xed
habeas/civil rights conplaint, and the district court should have
considered Crespo’'s property interest claim separately. See
Oellana v. Kyle, 65 F.3d 29, 31 (5th CGr. 1995); Serio v. Menbers
of Louisiana State Bd. of Pardons, 821 F.2d 1112, 1119 (5th Cr.
1987).

Because the district court did not explicitly address the



property interest claim and because the respondent has taken no
position in this court (or the district court) on the availability
of relief under 42 U S. C § 1983, we VACATE the district court’s
judgnent in part and REMAND for the district court to consider only
the property interest claim The district court should consider
whet her Crespo has stated a cogni zabl e cl ai munder either 42 U. S. C
8§ 1983 (which may include whether or how Edwards v. Balisok, 520
U S 641 (1997), is applicable in these circunstances) or 28 U S. C
§ 2254 (al though a favorable determ nati on woul d not automatically
entitle Crespo to accel erated rel ease) and whet her the procedural
due process requirenents of Wl ff v. MDonnell, 418 U S. 539, 564-
66 (1974), were satisfied. The district court may take any actions
it deens appropriate to resolve these two questions, including but
not limted to an order of further briefing or an evidentiary
heari ng.
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