IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10171
Summary Cal endar

Rl CARDO CANTU,
Pl ai ntiff-Appellant

ver sus

NOCONA HI LLS OAMNERS ASSOCI ATIQN, a non-profit Texas Corporation;
JACK AMON, individually and as president of the Board of Directors
of the Nocona Hills Omers Associ ation; KENNY NELSQN, individually
and as a nenber of the Board of Directors of the Nocona Hlls
Owners Associ ati on; GARLAND MURRAY,

Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Northern District of Texas
(7:00-CV-220-R)

July 12, 2002

Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Plaintiff R cardo Cantu brought a civil rights |awsuit
agai nst his honeowner’s association and other related defendants
under 42 U. S.C. 88 1981 and 1982. The District Court granted
summary judgnent in favor of all defendants with respect to all
clains because plaintiff failed to establish a prinma facie case of

discrimnation. Plaintiff initiated appellate review, but since his

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



brief evinces little interest in pursuing a neaningful appeal, we
affirm and give notice that he and his |awer are subject to
sancti on.
| . Procedural History

Plaintiff’s conplaint alleged, anong other things, that
defendants violated his rights under the Fair Housing Act of 1968,
as anended, 42 U. S.C. 83601 et seq. (“FHA”). On July 30, 2001, the
District Court dismssed the FHA claim w thout prejudice for
failure to state a claim see FeED. R Qv. P. 12(b)(6), and
dism ssed all clains against defendant Joe Murray. Plaintiff was
permtted 30 days to anend his conplaint to preserve the FHA claim
or any claim against Joe Mirray. Plaintiff did not anend his
conplaint, nor did he challenge these rulings on appeal, so they
are not before this court.

Plaintiff’s conplaint also asserted civil rights clains under
42 U. S. C. 88 1981 and 1982. On January 11, 2002, the District Court
granted sunmary judgnent in favor of all defendants on the § 1981
and 8§ 1982 clainms. Plaintiff now challenges the ruling on appeal.

1. Background Facts

Plaintiff Ri cardo Cant u, a Mexi can- Aner i can, owns
approximately 100 residential lots in the comunity of Nocona
Hlls, located in Mntague, Texas. Cantu and his wife |ive on one
of the lots.

All lot owners are nenbers of the Nocona Hlls Omers



Association (“NHOA’) and elect its Board of Directors (“B0OD).
Def endant Jack Anon i s BOD presi dent, and def endant Kenny Nel son is
a nmenber of the Board. Defendant Garland Murray is a nenber of the
BOD- appoi nted Architectural Control Conmmttee, but is not on the
BOD. His son, Joe Miurray, is the subject of nmuch of plaintiff’s
conplaint, but has no formal relation to NHOA, and as expl ai ned
above, is no longer part of this lawsuit.

The thrust of Cantu’s conplaint is that Garl and and Joe Miurray
“have been acting as tornentors and discrimnators [sic]” against
Cantu “with the full knowl edge and approval” of the other
i ndi vi dual defendants and NHOA, conpl. at § 20, resulting in two
discrimnatory acts in particular.

First, NHOA denied Cantu’s request to drill a well on his
property based upon a deed restriction specifically prohibiting
drilling wells. Cantu testified that NHOA generally ignored
vi ol ations of deed restrictions, inplying that NHOA was sel ectively
enforcing the restriction against him Cantu testified that his
| awer (the sane |awyer representing himon this appeal) advised
himthat state law permtted himto drill a well, notw thstanding
the deed restriction. Cantu drilled a well April 11, 2001 , and he
testified at his deposition Septenber 17, 2001 that he was stil
using the well.

Second, Cantu alleges that NHOA attenpted to overcharge him
for maintenance fees on Nocona Hills lots he had recently
purchased. NHOAinitially asserted that Cantu owed nmai nt enance fees
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dati ng back to when the sal e was negoti ated; Cantu asserted that he
did not begin to ow fees until the deed was actually conveyed.
NHOA eventual | y deci ded the dispute in Cantu’s favor, and he never
paid the extra fees.

The connecti on between t hese i nci dents and race di scri m nation
is difficult to discern fromthe record, but it appears to spring
fromthe foll ow ng al |l eged anecdotes in the conplaint. First, in an
April 1999 NHOA neeting Garland Murray referred to Cantu as “that
sorry Mexican” and “that goddamm Mexi can son of a bitch.” Conpl. at
1 21. The neeting’ s agenda did not involve Cantu, and he was not
present. Second, one year later in April 2000, Joe Murray (again,
no | onger part of the |awsuit) appeared uninvited outside Cantu’s
house and mnade obscene gestures. Conpl. at 9§ 24. Third, in
Septenber 2000, Joe Murray “nmade threatening remarks” to Cantu
outside a supermarket. Conpl. at f 26. Finally, defendants called
a neeting on COctober 2, 2000 in which the “main purpose was to
attenpt to enbarrass and hum liate” Cantu. Conpl. at § 30. However,
Cantu testified at his deposition that it was at that neeting that
NHOA voted that Cantu need not pay the di sputed nai ntenance fees.

I11. Analysis

A Cantu wai ved his only issue on appeal

Addressing the nmerits of this appeal is extrenely difficult
because Cantu’s brief is so poor. The “Argunent” portion of the

brief is in a large, double-spaced typeface, yet does not fill a



singl e page. The argunent makes no nention of any of the facts of
the case, and cites to only one case, one from the Southern
District of New York. Cantu’s four-sentence argunent does not even
address any of the points raised in the District Court’s opinion.
The argunent is nothing but a bald assertion that the District
Court erred. The Federal Rul es of Appellate Procedure require that
appel l ants put forth their “contentions and the reasons for them”
See FED. R App. P. 28(a)(9)(A) (enphasis added). Cantu has not put
forth any reasons why the appeal should be decided in his favor.

A party waives an issue if he fails to adequately brief it.
See L&A Contracting v. Southern Concrete Services, 17 F. 3d 106, 113
(5th Cr. 1994) (refusing to review an i ssue where a party “cit|[ed]
no authority inits one-page argunent”). Cantu wai ved hi s argunent.

B. Summary judgenent was appropriate

W note that having his only argunent waived does little
actual harmto Cantu’s | awsuit because the District Court correctly
found that it was without nerit.

We reviewthe district court’s summary judgnent determ nation
de novo, applying the sane standard as the District Court. See
Boston A d Colony Ins. v. Tiner Associates Inc., 288 F.3d 222, 227
(5th Gr. 2002). Sunmary judgenent is appropriate where there is no
genuine issue as to any material fact and the noving party is
entitled to a judgnent as a matter of law. See FeED. R Qv. P.

56(c). We nust view all evidence and all factual inferences in the



light nost favorable to Cantu, the party opposing the notion. |d.
| f the party opposing the notion is unable to prove that there is
at | east a genuine issue of fact with respect to a material fact
whi ch he woul d have to prove at trial to prevail, the notion nust
be granted. See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
Cantu has plainly failed to nake a sufficient showing on either

his § 1981 or 8 1982 claim

Section 1981 provides that “[a]ll persons... shall have the
sane right... to nmake and enforce contracts, to sue, be parties,
gi ve evidence, and to the full and equal benefit of all |aws and

proceedi ngs for the security of persons and property as is enjoyed
by white citizens.” 42 U S. C. § 1981. To prevail under § 1981,
Cantu must establish three elenents: (1) that he is a nenber of a
racial mnority; (2) that defendant had intent to discrimnate on
the basis of race; and (3) that the discrimnation concerned one or
nore of the activities enunerated in the statute: in this case,
apparently, Cantu’s rights to enjoy the benefits of his contractual
relationship with NHOA. See Morris v. Dillard Dep’t Stores, Inc.
277 F.3d 743, 751 (5th Gr. 2001). Cantu only satisfies the first
of the three requirenents.

The District Court correctly found that Cantu failed to put
forth any evidence of intentional racial discrimnation. Al though
defendant Garland Murray allegedly nmade racially-charged remarks

agai nst Cantu in 1999, such “stray” remarks nust be proximte in



time and related to the adverse action to constitute an inference
of discrimnation sufficient to survive summary judgnent. See
Rubi nstein v. Adm nistrators of Tulane Educ. Fund, 218 F.3d 392,
400-01 (5th G r. 2000) (upholding summary judgnent against Title
VII plaintiff where stray racist remarks had no connection to
adverse enploynent decision). Mirray’'s alleged comments were
entirely unrelated to the well-drilling and naintenance fee
di sputes, and Murray had no authority to nake deci sions for NHOA

In any case, Cantu testified that he has already drilled a
wel | without NHOA approval and that he prevailed in the nai ntenance
fee dispute. W are hard-pressed to find any violation of Cantu’s
contractual relationship rights.

Section 1982 provides that “[a]ll citizens of the United
States shall have the sane right... as is enjoyed by white citizens
thereof to inherit, purchase, | ease, sell, hold and convey real and
personal property.” 42 US.C 8§ 1982. To prevail wunder this
section, a plaintiff nust prove that a defendant intentionally
di scrim nat ed agai nst him see Hanson v. Veterans Admn., 800 F.2d
1381, 86 (5th G r. 1986), and as explained above, plaintiff has
failed to put forth any evidence suggesting intentional racial
di scrim nation.

Furthernore, 8 1982 has | ong been interpreted to apply only to
denials of housing because of race, not to discrimnation in

housi ng conditions. See Jones v. Alfred H Mayer Co., 392 U S. 409,




413 (1968) (“VWhatever else it my be, 42 U S C § 1982 is not a
conpr ehensi ve open housing law.... It does not deal specifically
wWth discrimnation in the provision of services or facilities in
connection with the sale or rental of a dwelling.”). As the
District Court correctly held, Cantu is not entitled to relief
under this section as a matter of |aw.

C Sancti ons

Because Cantu’s only issue on appeal is one which was so
poorly briefed as to be waived, Cantu has brought a frivol ous
appeal. This court has the authority to award “just damages” and
“single or double costs” under both Federal Rule of Appellate
Procedure 38 and 28 U.S.C. 8§ 1912.! Appell ees have not asked for
sanctions or to be rei nbursed, but we may award costs and sancti ons
sua sponte. See Foret v. Southern Farm Bureau Life Ins., 918 F.2d
534, 539 (5th Cr. 1990). W do so now, finding guidance in the
foll ow ng cases.

In Carnon v. Lubrizol Corp. this court inposed double costs

agai nst appellants who “filed nothing nore than a five-page ‘sl ap-
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Rul e 38 provides: “If a court of appeals determ nes that an appeal
is frivolous, it my, after a separately filed notion or notice
fromthe court and reasonable opportunity to respond, award | ust
damages and single or double costs to the appellee.” FED. R ApPpP. P.
38. Section 1912 provides: “Wiere a judgnent is affirmed by the
Suprene Court or a court of appeals, the court in its discretion
may adj udge to the prevailing party just danages for his delay, and
singl e or double costs.” 28 U.S.C. § 1912. Under the statute, there
appears to be no requirenent that the appeal be deened frivol ous,
nor a requirenent that the appell ant be given notice and reasonabl e
opportunity to respond.



dash’ excuse for a brief— a brief that fail[ed] to raise even one
colorabl e challenge to the district court’s judgnent.” 17 F. 3d 791,
795 (5th Cr. 1994). The court noted that “[h]ad counsel spent any
real time studying the record and the opinion, he would... have
di scerned that his appellate argunent was i napposite.” |Id; see al so
Pillsbury Co. v. Mdland Enterprises, Inc., 904 F.2d 317, 318 (5th
Cir. 1990) (inposing sanctions where the result of the appeal “is
obvi ous fromthe conprehensive and deci sive exposition of the | aw
by the judge below ”).

In MGoldrick Gl Co. v. Canbell, Athey & Zukowski, this court
i nposed doubl e costs and sanctions of $1000 agai nst appel |l ant and
$2000 agai nst his lawer for filing a brief that was “singul arly of
little aid to [the] decision-making process.” 793 F.2d 649, 653
(5th Cr. 1986). Four of the six issues briefed relied on a
m sappr ehensi on about the district court opinion; the fifth issue
was not properly before the court; and the final issue was briefed
“Ww thout any reference to any supportive evidence in the record,
contrary to FEDR App. P. 28(a)(3) & (e).” Id

Cantu’s brief is worthy of all the derisive descriptions
above, and the decision to file such a brief is especially
egregi ous because the District Court specifically adnonished
Cantu’s lawer inthis regard: “The Court takes this opportunity to
poi nt out that the Conplaint is not of the quality or clarity that

is typically expected of reasonably skilled attorneys. In the



future, Cantu s counsel should take nore care in drafting docunents
to be filed with the courts.” Mem Op. and Order, Cantu v. Nocona
HIlls Omers Ass’'n, No. 7:00-CV-220-R, at n.1 (N.D. Tex July 30,
2001). Despite a warning fromthe District Court that the conpl aint
was below par, the “Statenent of Facts” section of Cantu’s
appellate brief asserts that the conplaint “very adequately
states... the relevant facts,” and so as not to “bel abor or repeat”
the facts, the brief nerely incorporates the conplaint by reference
as his only source for the facts. There is no attenpt to sunmari ze
the relevant facts from nor is there a nention of, Cantu’ s siXx-
hour deposition, nor any other discovery item

Frivol ous appeal s “needl essly put appellees to the expense of
defendi ng their judgnent” and “unjustifiably consune[] thelimted
resources of the judicial system” Pillsbury, 904 F.2d at 318
Al so, “[w hile judges, staff and support personnel have expended
energy to dispose of this neritless appeal, justice has been
del ayed for truly deserving litigants.” Foret, 918 F.2d at 539.

In 1994 Rule 38 was anended to require “notice fromthe court
and reasonabl e opportunity to respond” before awardi ng costs or
damages. Cantu and his | awyer are advi sed that we believe an award
of double costs, assessed jointly and severally against Cantu and
his lawer, and damages of $1000 against Cantu’'s |awer, is
appropriate. They will have 30 days to explain to the court why

this appeal is not frivolous, or why this assessnent is not

10



appropri ate.

AFF| RMED.

11



