IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10052
Summary Cal endar

WLLI E JAVES POLLEY,

Peti ti oner- Appel | ant,
vVer sus
L. E. FLEM NG Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CV-521-Y

 May 28, 2002
Bef ore REAVLEY, H G3 NBOTHAM and W ENER, Circuit Judges.
PER CURI AM *
WIllie Janes Polley, federal prisoner # 05805-078, appeals
the district court’s dismssal of his 28 U S.C. § 2241 petition,
in which he argued that his sentence was in violation of Apprendi

v. New Jersey, 530 U. S. 466 (2000), a claimthis court had

previously denied Polley permssion to raise in a second 28
US C 8 2255 notion. Polley argues that the holding in Apprendi

applies retroactively to his case and rendered the federal drug

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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| aws unconstitutional. He also argues that there was a doubl e
j eopardy violation when a state guilty-plea drug conviction was
used to convict himof his federal conspiracy to possess with
intent to distribute cocaine base conviction.

Pol | ey was sentenced to 240 nonths’ inprisonnent, which is
not above the maxi mum statutory range for an offense invol ving
cocai ne base. See 21 U S.C. 8§ 841(b)(1)(C). Hi s sentence of

i nprisonnment was thus not in violation of Apprendi. See United

States v. dinton, 256 F.3d 311, 314 (5th Gr.), cert denied, 122

S. . 492 (2001); United States v. Doggett, 230 F.3d 160, 166

(5th Gr. 2000), cert. denied, 531 U S. 1177 (2001). H's

argunent that Apprendi rendered the federal drug statutes

unconstitutional is without nerit. See United States V.

Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000), cert. denied, 532

U S. 1045 (2001). Polley has not shown why his doubl e-jeopardy
argunent could not have been raised in his prior 28 U S.C. § 2255
nmoti on, and he has not denonstrated that he may raise that claim
ina 28 US C § 2241 petition.

The district court’s dismssal of Polley’'s 28 U S.C. § 2241

petition is AFFI RVED



