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Man Khac Nguyen (Nguyen) appeals the district court’s
dismssal of his Federal Tort dains Act (FTCA) negligent
i nvestigation and fal se i nprisonnent cl ai ns agai nst the I nm gration
and Naturalization Service (INS). Because under the FTCA the
United States has not waived its sovereign inmunity with respect to
the actions of the INSin this case, we AFFIRM

It is undisputed that Nguyen satisfied the statutory

requirenents of 8 US. C 8§ 1432(a)(repealed) for derivative

" Pursuant to 5THOQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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citizenship when he entered the United States in 1993: at the tine
of his |legal entry he was unmarried, his father had di ed before he
was ei ghteen and his nother was a United States citizen. However,
Nguyen did not clai mderivative citizenship, apparently because he
was unaware that he qualified.

In 1995 and 1996, Nguyen was convi cted of a nunber of felonies
that under INS regulations are considered aggravated fel onies.
While injail, Nguyen was identified by an | NS agent as a possible
deportabl e alien. Nguyen affirnmed his deportability when he, as a
convicted felon, told the INS officer that he was born in Vietnam
was a citizen of Vietnam and had pernmanent resident alien status.
Based on the information furni shed by Nguyen, the I NS of fi cer began
a file on Nguyen. As part of the process, he requested Nguyen' s “A
file” which contained docunents relating to Nguyen’s entry into the
United States. However, Nguyen's “A file” was unavail abl e because
of a building closure where the file was | ocated.

After Nguyen served his sentence, the INS instituted
deportation proceedings against him At  the deportation
proceedi ngs, Nguyen was represented by counsel and was assi sted by
an interpreter. At no tinme did he nake a claim of derivative
citizenship or challenge the allegations against him At the
conclusion of the hearings, the immgration judge ordered
deportation. The decision was based on anple evidence undi sputed

by Nguyen or his attorney. That decision was not appeal ed.



Pendi ng deportation, Nguyen was held in INS custody. Approximately
fifteen nonths later, a new attorney nade an appearance on behal f
of Nguyen. At last, the new attorney asserted a claim of
derivative citizenship for Nguyen. The I NS rel eased Nguyen ten
days later. Nguyen thereafter applied for and obtained a
certificate of citizenship.

In March 2000, Nguyen brought suit under the FTCA seeking
damages. He alleged that the INS agents were negligent in not
investigating properly and in not recognizing that he was a
derivative citizen and that he was unlawfully detained. After a
two-day bench trial, the district court dismssed the case with
prejudice for lack of jurisdiction.

This court reviews a district court’s finding that it |acked

jurisdiction de novo. Foster v. Townsley, 243 F.3d 210, 213 (5N

Cr. 2001). Al t hough the district court found that it |acked
jurisdiction on several grounds, we address and affirm only the
sovereign i munity ground.

Congress has waived the sovereign imunity of the United
States for particular kinds of tort suits under the FTCA.  That
wai ver, however, is subject to several express limtations, which
means that in those express situations the federal courts have no
jurisdiction over the United States in FTCA cases. One of these
limtations is the discretionary function exception, which provides

that courts have no jurisdiction over clainms against the United



States “based upon the exercise or performance or the failure to
exercise or performa discretionary function or duty on the part of
a federal agency or an enpl oyee of the Governnent, whether or not
the di scretion involved be abused.” 28 U S.C. § 2680(a). Deci sions
to investigate, how to investigate and whether to prosecute

generally fall within this exception. See Sutton v. United States,

819 F.2d 1289, 1293 (5'" Gir. 1987); Smith v. United States, 375

F.2d 243, 247-48 (5" Cr. 1967). However, the discretionary
function exception does not necessarily shield the governnent from
liability for intentional torts, such as false inprisonnent,
perpetrated by its investigative or |aw enforcenent officers. See
28 U.S.C. § 2680(h). This court has recognized that 88 2860 (a)
and (h) exist in tension wwth each other and that their purposes
must be harnonized in each individual case, so as to give each
provi si on meani ng wi t hout abrogating either provision. Sutton, 819
F.2d 1289, 1295. In this connection, this court has not “hesitated
to conclude that [an] action does not fall within the discretionary
function of 8§ 2680(a) when governnmental agents exceed the scope of
their authority as designated by statute or the Constitution.”
Sutton, 819 F.2d 1289, 1293.

In harnonizing the two provisions in this case, it is
significant that the INS officers did not commt a constitutional
violation nor did they engage in any conduct that could be

described as in bad faith. No regulation or statute prevented the



I NS agents from pursuing deportation proceedi ngs agai nst Nguyen
based on the information available to them Regul ations expressly
allow INS agents to make arrests if the agent “has reason to
believe that the person to be arrested...is an alien illegally in
the United States.” 8 CF.R 8 1287.8(c)(2)(i). The INS agents in
this case had sufficient reason to believe, based on repeated
adm ssions, explicit and inplicit, by both Nguyen and his attorney,
t hat Nguyen was an alien. Consequently, the detention is not of a
character for which a court should refer to 8§ 2680(h) for an
exception to the discretionary function. Wth respect to the claim
of negligence in investigating, the only basis asserted is failing
to obtain Nguyen’s “Afile” and failing to otherw se determ ne from
various docunents that Nguyen was entitled to derivative
citizenship. Because there is no allegation or evidence of
intentional m sconduct, this is essentially a claimthat the INS
officers failed to adequately performa discretionary duty, which
falls squarely wthin the discretionary function exception
Because the INS agents in this case did not exceed their authority
either in investigating the case or in detaining Nguyen, their
actions are protected by the discretionary function exception of
t he FTCA.

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.



