IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-60964

Summary Cal endar

DARRELL CQOUSI N,
Pl ai ntiff-Appellant,
vVer sus
RUBY TUESDAY, | NC

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of M ssissipp

(1: 00-CV-125-S-D)
June 18, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Darrell Cousin appeals the district court’s grant of summary
judgnent to the defendant, Ruby Tuesday, on his Title VIl claim
that he was termnated for refusing the sexual advances of his
manager. Cousin first sued Ruby Tuesday in state court, attaching
his EEOC right to sue letter to his conplaint. Ruby Tuesday

renoved to federal court, based on both diversity and federa

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



gquestion jurisdiction. Cousin filed a nmotion to remand and
attenpted to anend his conplaint to add his supervisor, a non-
di verse def endant. He argues for the first tinme on appeal that
M ssissippi |law provides a renedy, and that he was not seeking
relief under Title VII, thereby also defeating federal question
jurisdiction. The magistrate denied Cousin’s notion to anend his
conplaint, and the district court denied Cousin’s notion to renmand,
and granted summary judgnent to the defendant.

We are without jurisdictionto consider Cousin s appeal of the
magi strate’s denial of his notion to amend his conpl aint, since he
did not object to the magistrate’s decisioninthe district court.?
Theref ore, even assum ng arguendo that, as Cousin clains, there was
no federal question jurisdiction because he did not specifically
cite Title VII in his conplaint, diversity jurisdiction still
exi sted over this case.? Therefore, after a de novo review3® we
find that the district court properly denied Cousin’s notion to
remand.

Turni ng now to whether summary judgnent was properly granted

for the defendant, which we al so revi ew de novo, * we concl ude t hat

! Fed. R Gv. P. 72(a); Edwards v. Johnson, 209 F.3d 772, 776 n.1 (5th
Cir. 2000).

2 The conplaint alleged danages of $200,000, neeting the anount in
controversy requirement. 28 U.S.C. 8 1332(a).

8 Hernandez v. Jobe Concrete Products, Inc., 282 F.3d 360, 361 (5th Gr.
2002) .

“* Geen v. CBS, Inc., 286 F.3d 281, 283 (5th Gr. 2002).
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summary judgnent was appropriate. Wile Cousin’'s failure to
respond to the defendant’s noti on does not, by itself, require Ruby
Tuesday to prevail,®> we agree with the district court that Ruby
Tuesday successfully made a prinma facie show ng that there was no
genui ne issue of material fact. We therefore find that sunmmary

j udgnent for Ruby Tuesday was appropri ate.

AFF| RMED.

5> Resolution Trust Corp. v. Starkey, 41 F.3d 1019, 1023 (5th Cr. 1995).

3



