IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60904
Conf er ence Cal endar

DESHON SANDERS,
Pl ai ntiff-Appellant,
ver sus
U S. JUSTICE COURT OF SUNFLOAER COUNTY; ROBERT L. JOHNSON
M SSI SSI PPl DEPARTMENT OF CORRECTI ONS, Conm ssi oner;
FRANK L. MCW LLI AVS, Attorney at Law, JOHN BURRELL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:00-CVv-337-D-B

~ April 10, 2002
Before SM TH, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Deshon Sanders, M ssissippi prisoner # 84225, appeals the
district court’s dismssal of his 42 U S.C. § 1983 action for
failure to state a clai mupon which relief may be granted.
Sanders’ notion for appointnent of counsel is DEN ED. Sanders

argues that Judge Burrell and prosecutor McWIIlians violated

their duties, thereby taking thensel ves outside the scope of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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immunity, by failing to bring crimnal charges against the
i ndi vidual s who all egedly assaulted him™

A28 US. C 8 1915(e)(2)(B)(ii) dismssal for failure to
state a claimis reviewed under the sanme de novo standard as a

di sm ssal under FED. R Cv. P. 12(b)(6). Black v. Warren, 134

F.3d 732, 733-34 (5th Cr. 1998).

Judicial officers are entitled to absolute inmunity from
damage clains under 42 U . S.C. § 1983 arising out of acts
performed in the exercise of their judicial functions. Gaves V.
Hanpton, 1 F.3d 315, 317 (5th Cr. 1993). “[J]udicial immunity is

not overcone by allegations of bad faith or malice.” Mreles v.

Waco, 502 U. S. 9, 11 (1991). A judge is not deprived of immunity
because the action taken was in error. |d. at 12-13. A judge’s
inmmunity is overcone only for actions not taken in the judge’'s
judicial capacity or action taken in conpl ete absence of al
jurisdiction. |d. at 11-12. Sanders does not identify any facts
whi ch woul d overcone Judge Burrell’s judicial imunity. The
district court correctly dism ssed Sanders’ claimagainst Judge
Burrell based on absolute judicial inmunity.

A crimnal prosecutor is imune fromcivil suit for danages
under 42 U . S.C. 8 1983 in presenting the state's case. |I|nbler v.
Pacht man, 424 U. S. 409, 431 (1976). “The decision to file or not

file crimnal charges falls within this category of acts that

Sanders does not address his claimfor injunctive relief
on appeal, and it is considered abandoned. Yohey v. Collins, 985
F.2d 222, 225 (5th Cr. 1993).
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wll not give rise to section 1983 liability.” diver v.
Collins, 904 F.2d 278, 281 (5th Gr. 1990) (dism ssing prisoner’s
42 U.S.C. § 1983 claim against sheriff for failure to press
charges against correctional officers involved in an all eged
assault). The district court correctly dism ssed Sanders’ claim
agai nst prosecutor McWIIi ans.

Sanders’ appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. Sanders is hereby infornmed that the dismssal of this
appeal as frivolous counts as a strike for purposes of 28 U S. C
8§ 1915(g), in addition to the strike for the district court’s
dismssal for failure to state a clai mupon which relief may be

granted. See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr.

1996) (“[Djismssals as frivolous in the district courts or the
court of appeals count [as strikes] for the purposes of

[8§ 1915(g)]."). We caution Sanders that once he accumnul at es
three strikes, he may not proceed IFP in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 28 U.S.C. § 1915(qg).

APPEAL DI SM SSED AS FRI VOLOUS; MOTI ON DENI ED



