IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60831
Summary Cal endar

ECLI NTON THOVAS,

Peti ti oner- Appel | ant,
vVer sus
BUREAU OF PRI SONS; WARDEN YUSUFF

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:01-CV-195-BrS

My 22, 2002
Bef ore Davis, Benavides, and Cenent, GCrcuit Judges.
PER CURI AM *
Eclinton Thonas, federal prisoner # 28955-018, sentenced in
the Mddle District of Florida, appeals the district court’s
dismssal, for lack of jurisdiction, of his 28 U S.C. § 2241

petition. Thomas argued in his petition that his conviction and

sent ence were unconstitutional under Apprendi v. New Jersey, 466

U S. 530 (2000). He also alleged that his renedy under 28 U. S.C.

8§ 2255 was inadequate or ineffective to test the legality of his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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detenti on.

A 28 U S.C. 8§ 2241 petition that attacks custody resulting
froma federally-inposed sentence nay be entertained if the
petitioner establishes that the renedy provided for under 28
U S C 8§ 2255 is inadequate or ineffective to test the legality

of his detention. See Reyes-Requena v. United States, 243 F. 3d

893, 904 (5th Cr. 2001). The “savings clause” of 28 U S.C

§ 2255 “applies to a claim (i) that is based on a retroactively
appl i cabl e Suprene Court deci sion which establishes that
petitioner may have been convicted of a nonexistent offense and
(ii) that was foreclosed by circuit law at the tine when the

cl ai m shoul d have been raised in the petitioner’s trial, appeal,
or first 8 2255 notion.” 1d. Thomas bears the burden of show ng
that he neets the requirenents of the savings clause. See id.

at 901.

We have no occasion to decide whether Apprendi is “a
retroactively applicable . . . decision” within the neaning of
the first prong of the savings cl ause because Thomas has not net
hi s burden under the second prong to show that his Apprendi claim
“was foreclosed by circuit law at the tinme when the cl ai mshoul d
have been raised in [his] trial, appeal, or first 8§ 2255 notion.”
Id. at 904. The Apprendi decision was handed down before Thomas
was sentenced, and thus it was available to Thomas both at

sentencing and on direct appeal. |In re Joshua, 224 F.3d 1281,

1283 (11th G r. 2000), on which Thomas relies, does not show that



No. 01-60831
-3-

El eventh Circuit precedent foreclosed an Apprendi clai mduring
the relevant tinme frame. As Thomas has not established that his
claimfalls within the savings clause of 28 U S. C. 8§ 2255, he has
not shown that the district court’s dism ssal of his petition for

lack of jurisdiction was error. See o v. INS, 106 F.3d 680,

683 (5th Cr. 1997). Accordingly, the district court’s judgnent

i s AFFI RMVED.



