IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01- 60743
Summary Cal endar

M CA CORPORATI ON,
Petitioner,
V.
OCCUPATI ONAL SAFETY AND HEALTH REVI EW COWM SSI ON; ELAI NE CHAQ,
SECRETARY, DEPARTMENT OF LABOR,
Respondent s,

Petition for Review of an Order of the
Cccupational Safety and Heal th Revi ew Conm ssion

 May 22, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Petitioner MCA Corporation (“MCA’) appeals from the
Cccupational Safety and Heal th Revi ew Comm ssion (“OSHRC’)’ s Noti ce
of Final Order, in which the OSHRC declined to review a Deci sion
and Order of an Admnistrative Law Judge (“ALJ"). The ALJ s

Deci sion and Order sustained two citations agai nst M CA for all eged

viol ations of the Occupational Safety and Health Act, 29 U. S.C. 8§

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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651- 78. Finding that substantial evidence supports the ALJ' s
order, we affirm
FACTUAL AND PROCEDURAL BACKGROUND

M CA engages i n hi ghway-rel ated work, including the placenent
and renoval of concrete traffic barriers (“CIBs”) used on hi ghway
construction projects. To renove a CIB, M CA uses a hydraulic
crane nounted on a truck; the crane lifts a CIB and transfers it to
another truck. A group of rotating trucks transports the barriers
to a storage area.

Wiile MCAordinarily uses its own cranes and crane operators,
on April 4, 2000, M CA | eased a crane and a crane operator, M chael
Gisham (“Gishanf), from RCT Leasing, Inc. (“RCT”) for a CIB
renmoval project. James Blalock (“Blalock”), MCA s foreman on the
site, assigned the crew nenbers their duties and drove one of the
trucks that M CA used to transport the CIBs to its stockpile, 15-30
m nutes away. Bl al ock assigned Jason Omens, a M CA enpl oyee, to
drive the truck on which the crane was nount ed. A fourth crew
menber, Stewart Kugler (“Kugler”), marked the centers of the CIBs
and set clanps on the top of the CIBs that were to be noved by the
crane onto the trailer trucks.

Onens testified that in CIB renoval operations all that the
crane truck driver can see in his side viewmrror is the ground,
the CIB, the outriggers and the side of the crane, and that in
ot her CTB renoval projects on which he had worked, the crane truck
driver was directed by hand signals froma ground man. 1In those
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operations, a second ground man was charged with handling the CTB
pl acing clanps on it, and guiding the CTBto the waiting truck. On
this occasion, only one ground man was assigned to the crew, as
M CA appears to have been shorthanded. Bl alock had told Kugler to
assist the crane operator and crane truck driver, and Kugler
understood his job to include acting as a “spotter” watching out
for electrical power lines and other potential hazards. However,
Gishamrejected Kugler’s assistance. Kugler then focused solely
on the other ground person functions of handling the CIBs and
gui ding themonto the trucks.

Onens relied solely on Gisham to direct him when he was
backi ng up the truck. They agreed upon a system for coordination
bet ween the two: when Gishamhad conpleted a lift, he would | eave
t he back outriggers out and pick up the jacks. Once the jacks were
up, Onens was to take over control of the accel erator and back up
to the center of the next CIB. Wen Oanens saw that the outrigger
and the CTB were lined up, or upon Gishanis signal (honking the
horn), Owens would stop, put the engine in neutral, turn on the
par ki ng brake, and turn accelerator control over to Gisham

On the norning of April 4, after the crew had fini shed placing
a load of CTB on Blalock’s truck, an accident occurred. Oonens
began to back up the crane carrier and, on Gishanmis signal,
stopped. At that point, Kugler, who was in the process of marking

a CTB, heard a noi se behind him | ooked up, and saw that the crane



cable had contacted a power line and was sparking.! G isham got
out of the operator’s cab and began wal ki ng around t he back of the
crane towards Omens, when he fell to the ground due to a surge of
electricity. Blalock wal ked over and grabbed Gishami s | eg, but he
was knocked unconscious by a second surge of electricity. Owens
was al so thrown to the ground by the surge, and when it stopped he
ran away. Blalock and Gishamdied fromtheir injuries. Kugler
was burned, and Omens was taken to the hospital.

Citations were initially issued agai nst both RCT and M CA for
operating the crane too close to the power line and for failing to
desi gnat e an observer. The Secretary |later dism ssed the citations
agai nst RCT and proceeded solely against MCA. After a hearing,
the ALJ affirnmed two citations against M CA, conbining them for
pur poses of assessing a single penalty of $3,500.00. Upon a
petition for reviewby MCA, the OSHRC declined to reviewthe ALJ’ s
deci sion. M CA appeal s.

DI scussl ON

“We are bound by the OSHRC s fi ndi ngs on questions of fact and
reasonable inferences drawn from them if they are supported by
substanti al evidence on the record considered as a whole even if
this court could justifiably reach a different result de novo.

The OSHRC s legal conclusions are reviewed as to whether they

1t is not clear fromthe record whether the crane contacted the power
cable as a direct result of Gishanis operation of the crane, or of Owens’
backi ng up of the crane truck.



are arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with law . . . W review the Secretary's
interpretation of an OSHA regulation to assure that it is
consistent wth the regqulatory Ilanguage and 1is otherw se
reasonable.” Trinity Marine Nashville, Inc. v. OSHRC 275 F. 3d 423,
426-27 (5th Gir. 2001).

M CA was cited for alleged violations of two OSHA st andards.
The first, 29 CF.R 81926.550(a)(15)(i)* (the “clearance”
standard), requires that a 10 foot cl earance be mai ntai ned between
any part of the crane or |oad and the lines. The second, 29 C F. R
8§ 1926.550(a)(15)(iv) (the “designation” standard), provides that
“[a] person shall be designated to observe clearance of the
equi pnent and give tinely warning for all operations where it is
difficult for the operator to maintain the desired clearance by
vi sual neans.”

We find that substantial evidence supports the Conm ssion’s
acceptance of the ALJ's conclusions that MCA violated both

st andar ds.

This section provides:
“Except where electrical distribution and transni ssion |ines have been
deener gi zed and visibly grounded at point of work or where insulating
barriers, not part of or an attachment to the equi pnent or nachi nery, have
been erected to prevent physical contact with the lines, equiprment or machi nes
shal | be operated proxinmate to power lines only in accordance with the
fol | owi ng:

(|) For lines rated 50kV or bel ow, m ninum cl earance between the |ines
and any part of the crane or |oad shall be 10 feet.”
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M CA argues that substantial evidence does not support the
finding that M CA was subject to, or violated, the clearance
standard, because Gisham (an RCT enployee), not MCA was in
control of the clearance. However, the crane operated by Gi sham
and the truck driven by Omens functioned as a single piece of
equi pnent and the clearance standard applied to the operation of
both. Wile it may not be clear which piece of the equi pnent was
the last to nove before the power |ine was contacted, the fact that
any part of the conbi ned equi pnent was within the 10 foot cl earance
zone is a result of the joint operation of the two pieces of
equi pnent. In addition, the ALJ correctly noted that M CA could
have abated the hazard, as the operation was being perforned at its
worksite, and its enpl oyees had expertise that would have all owed
themto identify and abate the hazard. Moreover, the fact that
Gishamrefused an observer does not nean that, had a spotter been
specifically designated, Gisham woul d have ignored his warnings.
Thus, substantial evidence supports the ALJ's finding that M CA had
sufficient control over the clearance so as to be held liable for
t he cl earance viol ati on.

M CA al so argues that the designation standard did not require
the designation of an observer, because the crane operator,
Gi sham had an unobstructed viewin all directions. But this fact
is irrelevant; Omens, the operator of the truck, had no view of
over head hazards behind the truck, so an observer was required to

be designated to assist Owens.



In the alternative, MCA asserts that substantial evidence
does not support the finding that M CA violated the designation
standard, as it clains that Kugler was designated as an observer.
The OSHRC has previously stated that the designation standard
requires that “affirmative action... be taken by the enpl oyer.”
Secretary of Labor v. Hal mar Corp., 18 O S.H Cas. (BNA) 1014 (Rev.
Commin. 1997) (citing Brennan v. OSHRC (Cerosa, Inc.), 491 F. 2d
1340 (2d Cir. 1974) (hol ding that 'designate' requires specific and
positive action by enployer to informan enpl oyee of the existence
and nature of his duties)). And the Secretary interpreted the
regulation as requiring that, at the very least, the designated
enpl oyee nust be nade to appreciate that his or her watch-and-warn
duties persist for the duration of the exposure to the hazards
associated with operating a crane where it may encounter power
lines. Because this interpretation of the standard is consistent
with the regul atory | anguage and reasonable, we defer toit. See
Martin v. OSHRC, 499 U S. 144, 154-56 (1991); United Steel workers
of America v. Schuylkill Metals Corp., 828 F.2d 314, 319 (5th Cr
1987) . In this case, the record shows only that Blal ock gave a
vague direction to Kugler to help Gisham and did not inform
Kugler of his duty to ensure that the clearance be maintained
t hroughout the duration of the operation. Thus, substanti al
evi dence supports the finding of a violation of the designation

st andar d.



Finally, MCA argues that substantial evidence does not
support the finding that M CA knew or should have known of the
violative conditions. Trinity Indus., Inc. v. OSHRC, 206 F. 3d 539,
542 (5th Gr. 2000) (“[T]he Secretary nust show that the enpl oyer
knew of , or with exercise of reasonabl e diligence could have known
of the non-conplying condition.”). Because MCA regul arly worked
on CIB renoval, MCA was well aware of the comon danger of
over head power lines, and of the fact that Omsmens’ view would be
restricted. Thus, M CA knew or should have known that a spotter
woul d be required. G ven his vague instructions to Kugler, his
status as a supervisor, and the conposition of the crew (wth only
one groundperson, rather than tw), Bl al ock shoul d have checked to
ensure that the renoval operation was bei ng conducted with proper
saf eguards. And had he checked, Bl alock could have known of the
| ack of a spotter. Thus, substantial evidence supports the finding
that M CA had know edge of the non-conplying conditions.

COoNCLUSI ON
Because substantial evidence supports the ALJ s findings,

affirmed by the OSHRC, we AFFIRM the OSHRC s deci sion.



