IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60740
(Summary Cal endar)

RHONDA CLARK,
Pl ai ntiff-Appellant,
ver sus

BALLY'S TUNI CA, INC. a/k/a BALLY' S HOTEL AND CASI NO
and EDRI C BRAXTON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(2:00-CV-112)

May 1, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM:
Plaintiff-Appellant Rhonda C ark appeals the district court’s
order granting summary judgnent to defendants-appellees Bally’'s
Tunica, Inc. (Bally's) and Edric Braxton,! disnissing her Title VI

clains for sexual harassnent and creation of a hostile work

Pursuant to 5THC r. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.

' Although there is no individual liability under Title VII,
Braxton was named as a defendant because Clark had al so asserted
state law tort clains against him Cl ark has not appeal ed the
di sm ssal of her state | aw cl ai ns.



environnent. Agreeing with the district court, we affirm
l.
FACTS AND PROCEEDI NGS

Clark’s duties as a cashier at Bally's included providing
coins to the enployees who filled slot nachines. Braxton was a
sl ot machi ne supervisor who, during work hours, was frequently
present in the sane area as Cl ark and had routine contact with her.
As he only supervised slot machine attendants, Braxton had no
supervi sory control or direct authority over d ark.

At one point during their enploynent at Bally’ s, Braxton began
maki ng advances to Clark. Over the course of one or two nonths,
Braxton caressed Cark’s hands, told her that she had *“bedroom

eyes,” expressed his desire to kiss her all over, and told Cark to
inform her nother that he would be her new son-in-law. Al though
Clark felt unconfortable with Braxton’s actions and remarks, she
did not imedi ately report themto her superiors.

A few weeks |later, as Cark was wal king with a mal e co-worker,
Braxt on approached her, grabbed her by the arm and inforned her
that he did not want her seeing other nen. On the next workday,
Clark reported Braxton’s actions to another slot nachine
supervi sor, who, in response, advised Clark to report the incident
to her imediate supervisor, Sue Cerbe. After reporting the

incident to Cerbe, Cark was directed to fill out an incident

report, which Cerbe forwarded to Bally’ s Human Resour ce Depart nent.



The day after receiving the incident report, Neil Davidson, a
Bal |l y’ s enpl oynent manager, began an investigation. This included
interviews with Braxton, Cark, and other co-workers.

After Cark submtted her report and returned to work, there
was one wor kday during which she was forced to cone into contact
with Braxton. According to d ark, Braxton gave her angry | ooks and
snat ched noney out of her hands.

At the conclusion of Davidson’s investigation, Bally’'s
suspended Braxton for five days for failure to conply wth a
conpany directive during an investigation and for exercising poor
judgnent in his comments to his co-workers. Braxton was i nforned
that his alleged conduct towards Cark was inproper and
unaccept abl e, and he was warned that retaliation against Cark or
continued instances of inproper behavior would result in further
di sci pline, possibly including termnation.

After Braxton was disciplined, Davidson phoned Cark to tel
her that renedi al action had been taken agai nst Braxton. Davidson
encouraged Clark to return to work, assuring her that her safety
was not at risk and that if any further problenms wth Braxton
shoul d be reported, they would be dealt with. d ark neverthel ess
refused to return to work.? By her own adm ssion, she did not
recei ve harassing coments from Braxton after her conplaint was

filed. Rather, she cited ostraci smby her other co-workers as the

2 She maintains that she voluntarily quit, whereas Bally's
mai ntains that she was fired after failing to return to work.

3



reason for refusing to return to work.?3

Clark then filed an EEOCC charge, and subsequently filed this
suit against Bally's. The district court granted summary j udgnent
in favor of Bally's, holding that Cark could not raise a genuine
di spute of material fact on all necessary elenents of her Title VII
claim dark tinely filed a notice of appeal.

1.
ANALYSI S
We review the district court’s grant of sunmmary judgnent de

novo.* As Bally's did not take any adverse enploynment action

against Cark, her conplaint nust be treated as a hostile work

environnment claim® W held in Jones v. Flagship International?®

that, to prevail on a hostile work environment claim a plaintiff
in Clark’s position must prove that (1) she was a nenber of a
protected class, (2) she was subjected to unwel cone harassnent, (3)
t he harassnent was based on sex, (4) it affected a term condition,

or privilege of her enploynent, and (5) her enpl oyer knew or should

3 The alleged ostracism from her co-workers was apparently
related to the filing of her incident report against Braxton.

4 Fed. R Civ. P. 56(c); Celotex Corp. v.Catrett, 477 U.S.
217 (1986).

> Casiano v. AT&T Corp., 213 F.3d 278 (2000).

6 793 F.2d 714 (5th Cr. 1986) (cited in Skidnore v.
Precision Printing and Packaging Inc., 188 F.3d 606 (5th Cir.
1999)).




have known of the harassnment but failed to take pronpt renedia
action.’

Regarding the fourth factor, Braxton’'s harassnent nust be
sufficiently pervasive and severe as to alter the terns and
conditions of Cark’s enploynent. Although we are doubtful whether
the seriousness and duration of Braxton's actions in this case
rise to such an actionable |evel under Title VII, we assunme, for
t he sake of argunent, that they do. Even assum ng, arquendo, that
Clark could neet the fourth factor, however, we are convinced that
she cannot raise a genuine dispute of fact as to the fifth factor
—— enpl oyer scienter and inaction — and therefore affirm the
judgnent of the district court.

The summary j udgnent evi dence presented denonstrates that, on
receiving Cark’s incident report, Bally's imediately commenced
and prosecuted an investigation. Wthin a week or two after
comencing its investigation, Bally's concluded it and inposed a

puni shment on Braxton that was reasonably cal culated to convey to

" 1d. W note that after the Suprenme Court’s decisions in
Burlington Industries, Inc. v. Ellerth and Faragher v. Gty of Boca
Rat on, the_Flagship five-factor analysis is only applicable to
cases involving harassnent by a co-worker. This case presents
sonewhat of a hybrid: Al though Braxton was not C ark’s supervisor
and did not possess direct authority over her, he was enployed in
a managerial role, which nmay have given him sone neasure of
i nfluence and weight with Cark’ s supervisors. Both parties and
the district court, however, have analyzed this case under the
Fl agship factors and we follow suit. In any case, even if the
Ell ert h/ Faragher analysis were to apply, we would reach the sane
result.




him that his conduct was inproper and unacceptable, and that
further conduct of that or a retaliating nature would result in
nmore severe sanctions. Although Bally’'s did not fire Braxton, its
remedi al action was pronpt and C ark was not sexually harassed by
him afterwards, even in the one instance in which she worked near
himafter the filing of her conplaint. Under these facts, Cark
cannot maintain a hostile work environnent claimagainst Bally’s.
Therefore, the district court’s summary di sm ssal of her action was
pr oper .
L1,
CONCLUSI ON

For the foregoing reasons, the district court’s grant of

summary judgnent in favor of Bally' s is

AFFI RMED.



