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PER CURI AM *

This diversity case involves a failed | oan fromthe Christ is

Qur Sal vation Foundation (C. 1.0 S.) to Naguchi

Tradi ng Conpany,

Inc. (NTC). C. 1.0 S. lent $650,000 to NTC in part because anot her

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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conpany, Berkston I nsurance (Berkston), agreed to guaranty the | oan
on NTC s behalf. Al Kossman, an insurance agent with M ssi ssi ppi
| nsurance Services, Inc. (MS), helped NTC obtain the loan from
C.1.0S. and the guaranty fromBerkston. But when NTC defaul ted on
the |l oan, Berkston failed to nake good on its guaranty. C 1.0 S
sued Kossman and MS for its danmages associated with the failed
| oan, arguing that Kossman violated his responsibilities to
C.1.0S. and that he m srepresented Berkston’s financial viability.
The district court granted Kossman and M S s notions for summary
judgnent on the ground that C 1.0 S. had no formal agency
relationship with Kossman or MS. On appeal, C 1.0 S. argues that
it is entitled to recovery under the alternative theories of

gratuitous agency and equitable estoppel. W affirm

| .

CGCeorge W Hood, Jr. fornmed NIC to distribute the seafood
processed by another one of his conpanies, Procesadora Del Mar
(PDM). Both NTC and PDM had been i n busi ness for approxi mately two
years before C.1.0 S. lent noney to NTC. In |ate 1996, Hood began
to seek outside funding for his seaf ood busi nesses. At around this
time he nmet Al Kossnan. Hood had several conversations wth
Kossman, and on one of those occasi ons Hood di scussed his need for
capital. Kossman suggested that Hood contact David Stokes, a man

t hat Kossman believed “front[ed] for a trust” that nade business



| oans.

Hood t ook Kossman's suggestion and net with Stokes to di scuss
a possi ble loan for NTC. Stokes infornmed Hood that he occasionally
procured loans fromC 1.0 S., a charitable religious foundation.
At this stage in the negotiations, however, Stokes told Hood that
C1.0S was not interested in extending him a | oan because his
conpani es were heavily | everaged. Hood then asked Kossnman to serve
as his agent for the purposes of securing insurance and putting
t oget her a project prospectus that woul d nake NTC a nore attractive
| oan applicant. Kossman agreed to work on Hood’ s behal f and turned
to Berkston Insurance in an attenpt to procure a guaranty bond.
Meanwhi | e, Hood drafted a “proform” containing estimtes of NIC s
proj ect ed perfornmance.

Once Stokes reviewed NTC s proforma and | earned that Kossman
was working to secure a guaranty bond, he becane nore receptive to
the idea of C 1.0 S. l|lending noney to NTC. Stokes referred Kossman
and Hood to Kent Reynolds, the financial controller for C1.0S.
During their negoti ati ons, Reynol ds requested t hat Kossman research
the viability of Berkston |Insurance; Kossnman told Reynol ds that he
woul d get sonething in witing. On Decenber 31, 1996, Kossnan

faxed Reynolds the Best Rating GQiide’'s insurance ratings for

Berkston’s reinsurers, but not the ratings for Berkston itself.
After receiving these docunents, C 1.0 S decided to loan NIC
$650, 000; the loan was scheduled to close on January 8, 1997.
There is no evidence that Reynolds requested any additional
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i nformati on from Kossnman bef ore cl osi ng.
On January 7, 1997, the day before closing, Hood' s attorney
provi ded Reynolds wth various docunents, including additional

copi es of the Best Rating Guide’s rating for Berkston’s reinsurers.

At the closing, Hood provided additional information obtained by
Kossman relating to NTC s ability to obtain insurance. Based on
this informati on and Berkston’s guaranty bond, C. 1.0 S. closed the
| oan for NTC. Two days after Reynol ds signed the | oan, but before
C.1.0S. transferred the noney to NITC, Hood's attorney faxed to
Reynol ds instructions for wring the |oan proceeds and Berkston’s
financial statenent. Reynolds did not review the financial
statenents before he wired the noney to NTC

NTC defaulted on the | oan after making only one paynent. In
April 1997, C 1.0 S. extended the term of the |oan and Berkston
reaffirmed its guaranty. NTC, however, continued to m ss paynents
and, when it defaulted on this extended | oan, Berkston refused to
honor its guaranty. C.1.0S. sued NTC, Berkston, and Hood, and
obt ai ned default judgnents against all three. Wile C 1.0 S was
sui ng Berkston to collect on the guaranty, it |earned that Berkston
was not a financially viable conpany and that it was under FB
investigation. As aresult of this information, C 1.0 S. nade no
attenpt to collect on the its default judgnent against Berkston.
Instead, C. 1.0 S. sued Kossman and his firm MS, alleging that
Kossman knew or shoul d have known t hat Ber kston was not financially

vi abl e.



Kossman and MS filed notoins for sunmary judgnent arguing
that there is no evidence (1) that Kossman knew Berkston to be
insolvent, (2) that Kossman breached a duty to C1.0S to
determ ne Berkston’s solvency, or (3) that C 1.0 S. suffered any
damages as a result of Kossman's actions. The district court
granted the notions for sunmary judgnent on the grounds that there
is no proof that Kossman knew t hat Berkston was insol vent or that
Kossman was an agent for C1.0S. C 1.0 S. appeals arguing that
the district court erroneously failed to address whether it can
recover under Mssissippi’s gratuitous agency and equitable

est oppel doctrines.

.
“We review a district court’s ruling on notion for summary
j udgnent de novo, applying the sane standards as those that govern

the district court’s determnation.” MKee v. Brinmmer, 39 F. 3d 94

(5th Gr. 1994). Summary judgnent nust be granted if the court
determ nes that there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
| aw. Fed. R Cv. P. 56(c). To ascertain whether there are
genui ne i ssues of material fact inthis M ssissippi-based diversity
action, we |look to the substantive |aw of M ssissippi. Lavespere

v. Niagara Mach. & Tool Wrks, Inc., 910 F. 2d 167, 177-78 (5th Cr

1990). We nust view the evidence in the |ight nost favorable to



C.1.0S., the nonnoving party. Barhonovich v. Aner. Nat. Ins. Co.,

947 F.2d 775 (5th Cr.1991).

L1l
C.1.0S. argues that Kossman breached his duty to C 1.0 S
under the doctrine of gratuitous agency when he failed to provide

C.1.0S wth Berkston’s Best Rating Guide’s insurance ratings. In

M ssi ssi ppi, a person becones a gratuitous agent when he “nmakes a
prom se or engages in other conduct which (1) ‘he should realize
w Il cause another reasonably to rely upon the perfornmance of
definite acts of service by him as the other’s agent,’ and (2)
“which causes the other to refrain from having such acts done by

other available neans.’”” Lee Hawkins Realty, Inc. v. NMbss, 724

So.2d 1116, 1119 (Mss. C. App. 1998) (quoting the Restatenent

(Second) of Agency 8§ 348 (1957)). Even if Kossman becane

C.1.0S."s gratuitous agent, he can only be liable if he breached
his limted duty of providing C.1.0S. with Berkston’s Best rating
and his negligence caused C. 1.0 S. to nake the loan. See id. at
1120.

C. 1.0 S. has not presented conpetent summary j udgnment evi dence
t hat Kossman was its gratuitous agent because there i s no evidence
that Kossman promsed to provide C 1.0 S wth Berkston’s Best
rating or that he should have realized that Reynol ds was relying on

himto provide that service. At all tinmes during the negotiations,



Kossman was acting as Hood’'s formal agent. To the extent that he
provided information to C.1.0S., it was in furtherance of Hood' s
interest in obtaining the loan. After Kossman provided Reynol ds
wth the Best ratings for Berkston's reinsurers, Reynolds never
asked for any additional financial information on Berkston.
Furthernmore, C.1.0O S. has presented no evidence that Kossman’'s
failure to provide it with Berkston’s Best rating caused it to sign
t he | oan. First, C 1.0 S. has not indicated whether Berkston’s
Best ratings would have exposed its insolvency. Second, the
undi sput ed evi dence shows that Reynol ds signed the | oan on behal f
of CI1.0 S without seeing Berkston’s Best rating or its financi al
statenents. As stated above, after Kossman provided himw th the
Best ratings for Berkston's reinsurers, Reynolds never asked for
any additional financial information on Berkston. Although Hood s
| awer provided Reynolds with Berkston's financial statenents
before he transferred any noney to NTC, Reynolds admts that he did
not review the financial docunents until after he wired the noney

to NTC.

| V.
C.1.0S. also argues that it is entitled to recover under the
doctrine of equitable estoppel. To make a claim for equitable
est oppel under M ssissippi law, C. 1.0 S. nust showthat (1) Kossman

m srepresented or concealed material facts, (2) with know edge or



i nputed know edge of such facts, and (3) with the intent that
C.1.0S. rely upon his msrepresentation or conceal nent of facts.

Turner v. Terry, 799 So.2d 25, 37 (Mss. 2001). C 1.0 S. nust al so

show that (4) it was ignorant of the m srepresented or conceal ed
facts and (5) that it actually relied upon the m srepresentation to
its detrinment. 1d. “The doctrine of equitable estoppel is not
favored and should only be applied when equity clearly requires
it.” 1d. at 37-38.

C.1.0 S. has not submtted conpetent sunmary j udgnent evi dence
to state a claimfor equitable estoppel. There is no evidence that
Kossman knew about Berkston’s financial problens and there is no
basis for inputing know edge of Berkston’s insolvency to Kossnan.
There is also no evidence that Kossman conceal ed anything from
Cl.0S. Kossman submts that he had no idea that Berkston was
i nsol vent and that he provided C1.0.S. with all of the financial
i nformati on on Berkston that he had. Hood's deposition testinony
corroborates Kossman’s version of the facts. Hood stated that
Kossman seened genuinely surprised when he | earned that Berkston
was i nsolvent and that he told Hood that Berkston had “duped” him
C.1.0S. points to no contravening evidence in the record. Inits
response to the appellants’ notions for sunmary judgnent, C1.0QO S
states only that it “feels that Kossman should have known of
Berkston’s financial problens, because he was representing hinsel f
to be a reputabl e i nsurance agent.” (ROA at 198) (enphasi s added).
Furthernmore, C. 1.0 S.’s original brief does not even allege that
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Kossman knew or should have known of Berkston’s poor financial
situation. C 1.0 S. builds its equitable estoppel argunent around
superseded cases that did not require the defendant to have
know edge of the facts that he m srepresents. (Appellant’s Br. at

10.) (citing Covington v. Page, 456 So.2d 739, 741 (M ss. 1984),

PV Q1 Co. v. Lucroy, 449 So.2d 201, 206 (Mss. 1984), and

Resolute Ins. Co. v. State, 290 So.2d 599, 602 (Mss. 1974)). As

stated above, the Mssissippi Suprenme Court has since nade the
def endant’ s know edge of the m srepresentation or conceal nent an

el enrent of equitable estoppel. See Turner, 799 So.2d at 37.

In its reply brief, CI1.0S. asks us to infer that Kossnman
knew about Berkston’s financial situation because he all egedly had
access to Berkston’s Best rating. This argunent is waived because
Cl1.0S did not raise it in its original brief. Webb wv.

| nvestacorp, Inc., 89 F.3d 252, 257 n.2 (5th Gr. 1996) (“An

appel | ant abandons all issues not raised and argued inits initial

brief on appeal.”) (quoting Gnel v. Connick, 15 F.3d 1338, 1345

(5th Gr. 1994)). But even assum ng that Kossman had access to
Berkston’s Best rating, there still is no evidence that he knew or
shoul d have known that Berkston was insolvent. C. |1.0QO S. provides
no evidence that Kossman actually read the Best rating, and even
assum ng that he did, thereis noindicationin the record that the
Best rating exposed Berkston's insolvency. W therefore find
i nsufficient summary judgnent evidence to support C1.0.S.’s claim

for equitable estoppel.



V.
Viewi ng the evidence in the |ight nost favorable to C 1.0 S.,
we find no material issues of fact regarding C1.0S.’s right to
recover under the doctrines of gratuitous agency or equitable

estoppel. W therefore AFFIRMthe district court’s ruling.
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