UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

United States Court of Appeals
Fifth Circuit

FILED
April 7, 2003

Charles R. Fulbruge llI

Clerk
No. 01-60580

ELAI NE MCAFEE; ET AL.,
Def endant s,

ELAI NE MCAFEE ET AL.,
Pl ai ntiffs-Appellants,

VERSUS

MURRAY OH O MANUFACTURI NG, | NC. ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(99- CV- 19)

Bef ore DeMOSS, STEWART, and DENNI'S, Circuit Judges.
DENNI'S, Circuit Judge.”

In this Mssissippi product liability action, Elaine MAfee
and M chael MAfee sue Murray Chi o Manufacturing Conpany; Mirray,

Inc.; and Wal-Mart Stores, Inc. (collectively “Mirray”) for

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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injuries Ms. MAfee suffered when the riding |awn nower she was
operating overturned, caught fire, and severely injured her. A
jury found no liability on the part of the defendants. The MAfees
appeal ed, claimng the presiding magistrate judge nmade severa
erroneous evidentiary rulings, inproperly instructed the jury, and
al | oned di scovery abuses. W AFFI RM

| .

El ai ne and M chael MAfee purchased a riding | awmmnmower at a
VWl - Mart store. The nower was manufactured by Mirray OChio
Manuf acturing Conpany. The nower’s battery was | ocated under the
seat at the rear of the nower. The fuel tank was |ocated at the
front of the nower.

On May 21, 1996, while Ms. McAfee was now ng a sl ope of her
| awmn, the nower overturned and caught fire. Ms. MAfee was
severely burned and injured. She spent several nonths in various
hospital s recovering. Eventually, however, her I ower right | eg had
to be anput at ed. M. MAfee also suffered sone injuries while
rescuing his wfe.

The parties dispute several facts related to the accident:
whet her Ms. McAfee was nowi ng across or up and down the slope
whet her the incline of the slope was six to seven degrees, as the
McAf ees contend, or twenty-five to twenty-eight degrees, as the
def endants contend; whether Ms. MAfee was in the process of
turning to the left or right; and whether the nower tipped to the
left or right. It was undisputed that the nower instructions
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war ned users to nmow up and down sl opes and to avoi d sl opes steeper
than fifteen degrees, and that neither Ms. MAfee nor M. MAfee
had read the instructions.

The McAfees sought damages for their personal injuries based
on the theories of products liability and negligence.! Under their
product liability theory, they clainmed that the design of the nower
was unreasonably dangerous and defective because of design,
crashwort hi ness, and inadequate warnings.? In regard to
crashworthiness, they argqued (1) that the battery was not
adequately secured, (2) that gasoline was able to leak from the
fuel lines and the vent in the fuel tank cap, (3) such that when
the nmower overturned the battery shifted, made contact with the
battery conpartnent, and created an el ectrical arc that ignited the
spilled gasoline, and (4) that the deck | ever trapped Ms. McAfee’s
leg after the nower rolled over. In regard to warnings, they
argued that Murray failed to alert Ms. McAfee either to the risk of
the nower’s turning over on a shall ow sl ope or to the consequences

of such a turnover. Under their negligence theory, the MAfees

' Ms. McAfee’'s insurance providers, Prudential Health Care Pl an,
Inc., Blue Cross and Blue Shield of Mssissippi, and the US
Departnent of Health and Human Services, joined the lawsuit as
subrogee plaintiffs. They are not parties to the appeal.

2 ln their conplaint, the MAfees listed six bases supporting
their product liability theory: (1) the nower was unstable; (2) the
warnings failed to advise users of the risk and danger of that
instability; (3) the nmower did not have a slope indicator; (4) the
instructions inadequately addressed the nower’s use on sl opes;
(5) the nmower was not crashworthy in the event of an overturn; and
(6) as otherw se adduced by the proof.
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asserted that Murray’ s negligent design of the nower caused their
injuries. Finally, the MCAfees sought punitive damages prem sed on
their assertion of the defendants’ gross negligence.

Murray di scl osed two experts, Raynond El ny and Davi d Sassanan.
Elmy is also the vice president of design/engineering at Mirray.

The M Af ees di scl osed Lanny Rhoades, an acci dent
reconstructionist, as their expert witness. His witten report set
forth his opinion that the battery nounting systemon t he nower was
defectively designed and that, when the nower overturned, its
battery made contact with its nmetal conpartnent, causing a spark
that ignited a fire. Rhoades based his opinion on his exam nation
of the physical evidence and the scene of the accident; on his
reconstruction of the acci dent, which he had recorded on vi deot ape;
and on his survey of |awnnowers of approximately the sane vintage
and nodel as the one involved in Ms. MAfee’ s accident.

Several nonths before trial, Mirray noved the court to excl ude
Rhoades’ testinmony in whole or in part. It argued that Rhoades was
not an expert in | awmnnmower design; that his opinions were based on
a faulty re-creation of the accident; and that any probative val ue
of his testinony was substantially outwei ghed by its prejudicial
ef fect. In particular, Mrray challenged what it said were
significant differences between the reconstruction and the
accident: (1) the fuel lines on the exenplar nmower (i.e., the nower
used in Rhoades’ reconstruction) |eaked, whereas there was no
evi dence of such | eaks on the McAfee nower; (2) the battery on the
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exenpl ar nower noved freely inits conpartnent, whereas the battery
on the McAfee nower was anchored firmy in place the last tine it
was serviced; (3) Rhoades allowed fuel to collect several m nutes
before manually igniting it, whereas Ms. MAfee said the fire
started immediately after the nower turned over; and (4) the
exenpl ar nower’s fuel tank was three-quarters full, whereas the
evidence indicated that the McAfee nower was |ikely al nost out of
gas at the tine of the accident. The MAfees’ response to the
nmotion to exclude did not substantively address Miurray’ s contention
that the reconstruction was not true to the facts of the accident.
Rat her, it enunerated Rhoades’ professional credentials; explained
Rhoades’ exam nation of the physical evidence and the accident
scene; and attacked Murray’ s expert, Elny. Nonetheless, the trial
court denied Murray’s notion on the briefs w thout hearing ora
argunents or additional evidence, concluding that the differences
bet ween the reconstruction and the accident could be brought out
t hr ough exam nation.3

In a separate pretrial notion, Mirray noved the court to
exclude testinony about Rhoades’ field survey of [|awnowers.
Rhoades surveyed various | awnnmowers found i n junkyards to check for

evidence of arcing within the battery conpartnent, battery

3 The court also found that Rhoades was qualified “by virtue of
hi s know edge, education, and training”; that Murray had failed to
show that his theories had not been tested or were otherw se
unreliable; and that neither his testinony nor the videotape of the
acci dent reconstruction was overly prejudicial.
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restraint system failure, fuel-line degradation, and alternative
design feasibility. The court rul ed that Rhoades coul d not use the
survey to prove his arcing theory because there was no evidence
that the nowers surveyed were substantially simlar to the MAfees’
mower. It allowed the survey to be used to show the availability
of other designs, however. In denying the MAfees’ notion for
reconsideration, the court further explained the basis for its
ruling: “Rhoades provi ded no evidence regardi ng the junkyard nowers
concerning their maintenance history, whether they had ever been
nodi fi ed, or when and why t hey had been abandoned. |[|ndeed, not al

t he nowers exam ned were manufactured by Murray.”

Onthe third day of trial, during the McAfees’ case, the court
reversed its pretrial ruling and prohi bited Rhoades fromtestifying
in any fashion about his reconstruction of the accident. It also
excl uded t he vi deot ape of the reconstruction. The transcript shows
that the court based its revised ruling on the sworn testinony it
had heard during the trial. The court still allowed Rhoades to
testify and to offer his opinions, based on his exam nation of the
physi cal evidence, that the nower had rolled to the right, that the
deck lever had trapped Ms. MAfee, and that the fire was nade
possi bl e by the design of the fuel systemand the battery restraint
system Rhoades testified at |ength, beginning one afternoon and
finishing the follow ng afternoon. H s testinony takes up 246
pages of the trial transcript.

After the MAfees rested, Mirray noved for judgnent as a
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matter of law.  The court granted the notion as to the MAfees
i nadequat e warning theory and their request for punitive damages.*
It denied the notion as to the McAfees’ crashworthi ness theory and
their negligence theory.

Murray called only one witness, Elny. After Miurray rested,
the MAfees attenpted to call Jimmy Dixon to rebut Elny's
contention that Murray had no knowl edge of an arcing probleminits
| awmnnowers. Dixon, who is a | awnnower repairman specializing in
Murray nowers, was not present in the courtroomat the tine. The
court prevented the McAfees fromcalling D xon, stating that he was
not a proper rebuttal wtness and had not been identified as a
witness onthe final pretrial order. The McAfees then attenpted to
call Sassaman to rebut Elny's testinony that the nower had
overturned to the left. The court sustained the defendants’
obj ecti on, concludi ng Sassaman was not a proper rebuttal wtness.
The parties then rested.

The jury deliberated for about ei ght hours before sending the
court a nessage stating, “If we find that it was not Murray’s fault
that the nower turned over, do we deliberate further?” The court
told the jurors to reread the instructions given. Near the end of

the second day of deliberations, the jury indicated it was

4 The court also granted the notion as to any theory about the
mower’s stability or instability. |In response to Mirray’ s notion
for judgnent as a matter of |law, the McAfees’s counsel stated that
the issue of stability was inherent in their other theories but did
not constitute “an independent ground of [design] defect.”
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deadl ocked. The judge gave an Allen-type supplenental charge
Thirty mnutes later, the jury returned a verdict finding no
liability on the part the defendants.

The court ordered that judgnent be entered in favor of the
defendants. After the judge denied their notion for a newtrial,
the McAfees appeal ed.

1.

The MAfees challenge six evidentiary rulings. These we
review for abuse of discretion.?® “W ‘will not disturb an
evidentiary ruling, albeit an erroneous one, unless it affects a
substantial right of the conplaining party.’”5

A
The MAfees contend that the nagistrate judge inproperly

limted the scope of their expert’s testinony in nedia res, after

qualifying himin a pretrial order. Mnutes before Rhoades was to
have taken the stand, the court reversed its earlier ruling and
excl uded the videotape of the reconstruction; the exenplar nower,
which the MAfees planned to bring into the courtroom and any
testi nony about the reconstruction. The court concluded that the
reconstruction altered the facts of the accident and relied on

specul ation. The MAfees assert that the change of ruling not only

SQ@illory v. Dontar Indus., Inc., 95 F.3d 1320, 1329 (5th GCir
1996) .

| d quoting Polythane Sys., Inc. v. Mrina Ventures Int’l,

°1d. (
Ltd., 993 F.2d 1201, 1208 (5th Cr. 1993)).
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was unjustified but also introduced court-induced prejudice. W
reject both assertions.

The McAfees first contend that the court’s m d-streamrevision
of its previous evidentiary ruling was not justified by the

evi dence before it. W faced a simlar situation in Quillory v.

Dontar Industries, Inc., a products liability case involving a

forklift accident. |In that case, on the sixth day of trial, the
district court reversed its prior decision and disallowed certain
testimony by the defendants’ accident reconstruction expert.’ The
court had initially refused to exclude nodels, exhibits,
phot ogr aphs, and a vi deot ape prepared by the expert based on his
reconstruction, instead instructing the plaintiff to challenge the
reliability of the evidence through cross-exam nation. At the
time, the court informed the parties that it would revisit the
i ssue. After hearing sone of the expert’s testinony at trial, the
court limted the scope of his testinony and excluded the
vi deot ape. The court expl ained that the expert’s concl usions “were
not sufficiently grounded in scientific nethodol ogy or the facts as
presented in the testinony of other wtnesses,” and that the
forklift nodel depicted in the reconstruction videotape “was not
sufficiently simlar to the forklift which caused the accident.”8

We found no error, concluding that the court “properly excluded

7 1d. at 1331-32.
8 1d. at 1330.



[the expert’s] testinony, which was not based upon the facts in the
record but on altered facts and specul ati on designed to bol ster
[the defendant’s] position.”® |Indeed, we stated that the court
woul d have abused its discretion if it had not reconsidered its
previous decision in the light of |ater-devel oped evidence that
denonstrated that the decision was erroneous.

As in Quillory, the trial court in this case had a duty to
evaluate the relevance and reliability of all expert testinony
before allowing its presentation to the jury. Under the Federa
Rul es of Evi dence, expert testinony may be admtted if “(1) [it] is
based upon sufficient facts or data, (2) [it] is the product of
reliable principles and nethods, and (3) the w tness has applied
the principles and nethods reliably to the facts of the case.”!!
It is the duty of the trial court, acting as the gatekeeper of
evidence under Rule 702, to “ensure that any and all scientific
testimony . . . is not only relevant, but reliable.”'? This
gat ekeeping rul e applies to all expert testinony.®® |n carrying out

its duty, the court must ook to the particular circunstances of

°1d. at 1331.

10 1d. at 1332 (citing Xerox Corp. v. Gennpbora Corp., 888 F.2d
345 (5th Cir. 1989)).

1 Fed. R Evid. 702.
12 Daubert v. Merrell Dow Pharm, Inc., 509 U S. 579, 589 (1993).

13 Kuhmo Tire Co. v. Carmchael, 526 U S. 137, 149 (1999).
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the case to deternmine “howto test an expert’s reliability.” In
this respect, “the law grants the trial judge broad latitude.”?®

We conclude that the trial court’s revised ruling conported
wth its duties under Rule 702. As the court explained, the
reconstruction altered the facts of the accident in four
significant respects. The exenplar nower had leaks in its fuel
i nes, although there was no evidence that the MAfees’ nower had
such | eaks. Rhoades jiggled the exenplar battery, even though
there was no evidence that the McAfees’ battery coul d nove about in
its conpartnent. He allowed fuel to accunul ate for several m nutes
before igniting the fire, whereas Ms. MAfee testified that the
fire started i nstantaneously. And he manually lit the fuel because
he was unable to start it with a spark. These altered facts
justified the court’s ruling on the nerits. |Indeed, the fact that
Rhoades nmanually started the fire is particularly significant,
given that the nost fundanental premse of his theory of the
accident was that an electrical arc sparked the fire.

Furthernore, the record shows that the court changed its
ruling only after hearing sworn testinony that contradicted the
factual assunptions underlyi ng Rhoades’ reconstruction. The trial
transcript indicates that it based its revised ruling on the

testinony that had been devel oped at the trial:

¥4 1d. at 150, 152.
15 1d. at 153.
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At the time | ruled on the notion |, of course,

consi dered t he defendants’ argunents t hat the reenact nent

was not substantially simlar to what happened in this

case. But at that tinme | also did not have in front of

me the sworn testinony that | have now
Thus, we nust reject the MAfees suggestion that the court had
not hi ng new before it when it changed its ruling.

The McAfees al so contend that the court’s | ast-m nute reversal

i ntroduced court-induced prejudice. In Prudhomme v. Tenneco Q|

Co., we recogni zed that under certain circunstances the actions of
a trial court can be so prejudicial to a party as to nerit
reversal. W concluded in Prudhomme, for exanple, that the trial
court unfairly prejudiced the defendant when, on the norning of
trial, it allowed the plaintiffs to anmend their conplaint to all ege
a strict liability claimeven though it had three nonths earlier
di sm ssed the notion to anend. There the court’s order had i nduced
the defendant to refrain from preparing a defense to a strict
liability cause of action, such that the timng of its new ruling
caused prejudice worthy of reversal .15

Unli ke Prudhomme, the court’s change of ruling in this case
was not so prejudicial as to nerit reversal. The trial transcript
shows that the court allowed Rhoades to testify at great |ength
He was able to explain that his examnation of the physical
evi dence supported his opinions about how the acci dent happened,

and he was allowed to articulate the critical aspects of his arcing

16 955 F.2d 390 (5th Gr. 1992).
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t heory. Thus, the value of Rhoades’s testinony to the MAfees
case was not irreparably dimnished by the [imtations inposed by
the court.

Finally, we note that the MAfees did not ask for a
conti nuance after the court issued its revised ruling and do not
now argue that the court should have ordered a continuance sua
spont e. At best, we could review (on our own initiative) the
court’s decision not to continue the trial for plain error. The
facts do not support such a finding. As we concluded above, the
court’s ruling limted the scope of Rhoades’ testinony but neither
excluded it nor eviscerated it. Wile counsel stated at the tine
that the court’s ruling had “a particular inplication” for the
plaintiffs’ case, the transcript shows that Rhoades nonet hel ess
presented his opinion over the course of an entire afternoon and
nmorni ng and part of a second afternoon. W cannot say, therefore,
that the trial court commtted error, let alone error that cast
doubt on the fairness of the proceeding or that seriously affected

t he McAfees’ substantial rights.?!®

17 See United States v. Kizzee, 150 F.3d 497, 500-501 (5th Cr.
2000) (explaining that when a party does not nove for a conti nuance
inthetrial court, “his assertion [of error] is reversed for plain
error only”).

8 In a footnote to their principal brief and again at oral
argunent, the MAfees also accused the trial court of informng
Murray of its revised ruling outside of their presence. By quoting
a |lawer’s words out of context, the MAfees have rested on too
slima reed. Qur reading of the transcript in no way supports the
McAf ees’ accusati on.
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B

Second, the MAfees contend that the court inproperly
prevented them from using Rhoades’ survey to prove that other
Murray nowers exhibited signs of arcing; to inpeach Elny's
testinony that Murray had no prior know edge of arcing; and to show
Murray’ s awar eness of a dangerous condition. W disagree.

Rul e 703, as we expl ai ned previously, requires the trial court
“(1) to ensure that an expert’s testinony rests upon a reliable
foundation, (2) to ensure that all scientific testinony or evidence
is reliable and relevant, and (3) to exclude scientific evidence
“if its probative value is substantially outwei ghed by the danger
of unfair prejudice.”?® The survey showed that other Mirray
| awmnnowers of the sanme vintage and/or nodel exhibited signs of
ar ci ng. To the extent that its findings concerned Mirray
| awmnnower s of the sane vintage but not the sane or a substantially
simlar nodel, the survey was irrelevant.? To the extent that its
findings concerned Murray nowers of the same or a substantially
simlar nodel, however, the survey was possibly rel evant.

The MAfees contend that the surveyed nowers were

substantially simlar to the accident nower because all used the

9 @illory, 95 F.3d at 1330-31 (citing Marcel v. Pladic Gl Co.,
11 F.3d 563, 567 (5th Cir. 1994)); see also Daubert, 509 U S. at
589.

20 There is no evidence suggesting that the battery restraint
system on those nowers was identical to that used on the MAfees’
nower .
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sane type of battery restraint system and had simlarly designed
grills, headlights, steering wheels, seat nechani sns, deck | evers,
decks, and fenders. The one relevant feature in this list is the
battery restraint system But considering the integrated acci dent
t heory advanced by Rhoades, this one characteristic cannot fairly
be said to make a group of |awnnowers substantially simlar.
Moreover, the trial court determned that the MAfees could not
account for the maintenance, nodification, and abandonnent
hi stories of the surveyed | awmnnmowers—factors that the court deened
to be critical to ascertaining the rel evance and reliability of the
survey. According the trial court the deference it is due under
t he abuse standard, we find no error here. |ndeed, because Rhoades
was still allowed to explain his arcing theory to the jury, albeit
Wi thout referring to his survey, we cannot say that the MAfees

substantial rights woul d have been affected even if the trial court
had erred in excluding the survey.

The MAfees also assert that the survey should have been
admtted to i npeach the testinony of Murray’s expert, Elny, and to
prove Mirray’s awareness of a dangerous condition. The survey
evi dence woul d not have contradicted El ny’s testi nony or shown t hat
Murray was aware of any arcing problem Elny testified that he had
no experience wth accidents involving battery defects in Mirray
mowers. Even assum ng the survey showed evi dence of a history of
arcing, it would not prove that Murray was aware of that problemor
that Elny had testified falsely. The one case that the MAfees
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cite does not support their argunent. |In Shields v. Sturm Ruger

& Conpany, we stated that reports of product-related accidents
submtted to the manufacturer could be introduced to show awar eness
of a product defect on its part, even if the accidents were not
substantially simlar to the one at issue.? There is no evidence
inthis case, however, that Murray had any awareness of the history
of the nmowers surveyed by Rhoades, |let alone that any reports of
arcing problens in those or other nowers had been submtted to it.
In short, the survey showed not hi ng about Miurray’ s know edge.
C.

Third, the McAfees contend that the court erroneously all owed
Elmy to offer a previously undisclosed opinion that the nower
overturned to the left—ot to the right, as Elny had initially
stated. The record belies this representation of Elny’s testinony.
Elnmy stated at his first deposition that he assuned that the nower
had overturned to the right. At his second deposition, however, he
stated that “It’s nore likely it turned to the left than to the
right, based on the facts as | understand them” Furthernore, the
transcript of the second deposition shows that the MAfees’ counsel
acknowl edged receiving notice of the updated basis of Elny's
opi nion: “[Y]ou have given ne now what | take to be a thorough set

of facts that lead you to believe it turned to the left.”

21 864 F.2d 379, 381 (5th Gr. 1989).
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Accordingly, there was no abuse of discretion here. 2
D.

Fourth, the MAfees contend that the court inproperly
prevented them fromcal ling Sassaman, who was |isted by Mirray as
a“wll call” witness inthe final pretrial order,? to rebut Elny's
opinion that the nower rolled over to the left. Rebuttal evidence
is generally allowed to counter new facts presented in the
def endant’ s presentati on of proof or to rebut evidence unavail abl e

earlier through no fault of the plaintiff.2 In this context, “new

22 The McAfees changed tacks in their reply brief, arguing that
Elmy’s testinony was unreliably speculative. W will not consider
an argunent raised for the first tinme in a reply brief because it
deprives the appellee of the opportunity to respond to it . See
Wi t ehead v. Food Max of Mss., Inc., 163 F. 3d 265, 270 (5th Gr.
1998); Knighten v. Conm ssioner, 702 F.2d 59, 60 n.1 (5th Gr.

1983) .

2 The McAfees accuse Murray of trickery with regard to Sassanan.
They suggest that Murray inproperly rel eased hi mw thout notice in
order to prevent them from exam ning him This accusation is
basel ess. Mirray was under no obligation to call Sassanman, despite
its designation of him as a “wll <call” wtness. The final
pretrial order states: “The listing of a WLL CALL witness herein
constitutes a representation, upon whi ch opposi ng counsel may rely,
that the witness will be present at trial in the absence of
reasonable witten notice to opposing counsel to the contrary.”
The court expl ained, however, that “all that neans is that they
have to have him here ready at the courthouse. That doesn’t nean
that they have to call him” The facts showthat Murray failed to
accord the McAfees’ counsel professional courtesy; however, they do
not show trickery.

24 Tranonte v. Fibreboard Corp., 947 F.2d 762, 764 (5th Cir.
1991); see also Morgan v. Commercial Union Assurance Co., 606 F.2d
554, 555 (5th Cr. 1979) (“Rebuttal is a term of art, denoting
evi dence introduced by a Plaintiff to neet new facts brought out in
hi s opponent's case in chief.”).
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facts” are those matters that are newto the trier of fact.?® This
follows fromthe rule that “rebuttal evidence is designed to neet
facts not raised before the defendant’s case in chief, not facts
whi ch could have been raised.”?® The purpose of this rule is to
allowthe plaintiff to present whatever evidence it deens necessary
to making its prinma facie case wthout requiring it to anticipate
and negate the defendant’s case inits own case in chief.?” Wthin
t hese paraneters, “[t] he scope of rebuttal testinony is ordinarily
a matter to be left to the sound discretion of the trial judge.”?8

The i ssue we face i s not whether the McAfees had a right or an
opportunity to overcone Elny’'s testinony but whether Elny's
testimony about the direction of the roll raised a new nmatter.?°
The record shows that it did not. Rhoades testified at length in
the McAfees’ case in chief about the topic, carefully explaining
his opinion that the nower had rolled to the right. It was the
McAf ees, therefore, who first placed the matter before the jury.

Murray obviously used Elny to respond to Rhoades’ testinony about

2> Rodriquez v. Qin Corp., 780 F.2d 491, 496 (5th Cr. 1986)
(“[E]J]vidence is newif, under all the facts and circunstances, the
court concludes that the evidence was not fairly and adequately
presented to the trier of fact before the defendant's case in
chief.”).

26

d.

27 See id.

28 Tranpnte, 947 F.2d at 764.
29 See Rodri quez, 780 F.2d at 495.
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the direction of the roll, anong other matters. |In any event, on
cross-exam nation, the McAf ees had t he opportunity to question El ny
about the evolution of his opinion. |In addition, because Elny’'s
opi ni on was known to the McAfees well before the trial, Sassaman’s
testinony was not required to rebut any previously unavail able
fact. In short, Sassaman was not a proper rebuttal wtness
Accordingly, the trial court did not abuse its discretion in
excl uding his testinony.?3°
E.

Fifth, the MAfees contend that the court erroneously
prevented themfromecalling D xon to counter Elny’'s testinony that
Murray had no prior know edge of any arcing problem with the
| awmnnower nodel owned by the MAfees. As we explained in the
previous section, a <court has broad discretion over the
presentation of rebuttal evidence. This discretion is not wthout
bounds and nust be tenpered “where the probative val ue of proffered
evidence is potentially high and where such evidence, though
adm ssi ble on the case in chief, was unnecessary for the plaintiff

to establish in its prinma facie case.”?

30 Because we find that Sassaman was not a proper rebuttal
W tness, we need not consider the nmerits of the MAfees further
assertion that they should have been allowed to call him as an
adverse w tness even though he had been retained by Murray as an
expert.

31 Weiss v. Chrysler Mdtors Corp., 515 F. 2d 449, 457-58 (2d GCir
1975) (internal citations omtted), cited in Rodriquez, 780 F. 2d at
496.
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Di xon apparently woul d have testified that Murray was awar e of
arcing problens. Such testinony would certainly have been
probati ve. But it also was a necessary elenent of the MAfees’
prima facie case wunder Mssissippi product liability Iaw %
Accordi ngly, Di xon would not have been a proper rebuttal wtness,
al though he (or soneone else) would have been a necessary and
proper witness in the MAfees’ case in chief. Furthernore, the
McAfees failed to disclose Dixon as a possible witness in the
pretrial order.®* For these reasons, and because D xon was not even
available to testify when the MAfees attenpted to call him the
court did not abuse its discretion in excluding his testinony.

F

Finally, the MAfees assert that the judge “subtly over the
course of the trial” and erroneously Iimted evidence of feasible
alternative designs to designs avail able as of 1989, the year the
mower was manuf act ured. This argunent is neritless, not |east

because the MAfees fail to identify any particular adverse

32 Mss. Code Ann. § 11-1-63 (2002) (“In any action alleging that
a product is defective because of its design . . . , the
manuf acturer or product seller shall not be |liable if the clai mant
does not prove by the preponderance of the evidence that at the
time the product left the control of the manufacturer or seller:
(i) [it] knew, or in |light of reasonably avail abl e knowl edge or in
t he exerci se of reasonabl e care shoul d have known, about the danger
t hat caused the damage for which recovery is sought. . . .").

33 See Lirette v. Popich Bros. Water Transp., Inc., 660 F.2d 142,
144-45 (5th Cr. 1981) (“The trial judge is granted broad
discretion in nodifying pre-trial orders to admt wtnesses not
listed in the order.”).
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evidentiary ruling for us toreview. In any event, contrary to the
McAf ees’ argunent, the record shows that the court explicitly ruled
in a pretrial order that evidence of any design or nodification
avail able through the year of the accident, 1996, would be
adm tt ed.

L1,

The McAfees next contend that the trial court nade two errors
ininstructing the jury. First, they argue that the instruction on
desi gn defect was erroneous. Second, they argue that the court
gave an inproper Allen charge. W disagree on both accounts.

A

The McAfees conplain that the court’s chargerelating to their
design defect claim was abstract and failed to specify the
particul ar defects they alleged. Wen a party fails to object to
the jury instructions given, as here, we review for plain error.?3
“Failure to object to the jury charge in the trial court precludes
review on appeal unless the error is so fundanental as to result in
a mscarriage of justice.”® \Wen a party conplains about the
court’s failure to give a proposed instruction, it

must show as a threshold matter that the proposed

instruction correctly stated the law. If a party makes
this threshold showing, [it] nust then denonstrate that

34 Russell v. Plano Bank & Turst, 130 F.3d 715, 721 (5th Cir
1997); Barber v. Nabors Drilling U S A, Inc., 130 F.3d 702, 710
(5th Gr. 1997).

3% Barber, 130 F.3d at 710 (quoting Farrar v. Cain, 756 F.2d
1148, 1150 (5th Gir. 1985)).
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the actual charge as a whole creates substantial and

i ner adi cabl e doubt whether the jury has been properly

guidedinits deliberations. But if the charge correctly

states the substance of the law, we will not reverse.3®

Because the MAfees cannot mneke their required initial
showing, we find no error. The MAfees’ proposed instructions
nmerely presented their theory of the case—not the applicable | aw
Even if they had nade the threshold show ng, however, they could
not show error, for the court’s instruction correctly states the
subst ance of M ssissippi product liability law. * W cannot say,
therefore, that we harbor a “substantial and ineradicable doubt”
that the jury was properly guided by the court’s instructions.?®

B

We review the trial court’s decision to give a supplenenta

Al len-type charge in this civil case for abuse of discretion.®* A

court has w de discretion to determ ne whether an All en charge w i |

coerce the jury into returning a verdict it would not otherw se

% Julian v. City of Houston, Tex., 314 F.3d 721, 727 (5th GCr
2002) (internal quotations and citations omtted).

3% Mss. Code Ann. 8§ 11-1-63; Daniels v. G\B, Inc., 629 So.2d
595, 600 (M ss. 1993) (citing Restatenent (Second) of Torts, 8§ 402A
(1965)) .

3 The McAfees rely on the jury's question to the court—=I1f we
find that it was not Murray’s fault that the nmower turned over, do
we deliberate further?”—n their argunent that the instruction was
erroneous. Wile the question reveals sone confusion on the part
of the jury, it does not alone establish that the instruction was
erroneous.

39 North Tex. Producers Ass'n v. Metzger Dairies, Inc., 348 F.2d
189, 193 (5th Cir. 1965); see also Allen v. United States, 164 U S.
492 (1896).
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reach. The MAfees assert that the charge given was coercive
under the circunstances. |In particular, they note that only thirty
m nutes el apsed between the charge and the verdict. Considering
that the charge was given towards the end of the second day of
del i berations, we do not find the timng of the charge inherently
coercive. Furthernore, considering that we have approved of Allen
charges given within seventeen mnutes of the verdict, we do not
find the rapidity of the verdict after the charge inherently
i ndi cative of coercion.* Accordingly, we find no abuse. #
| V.

Finally, the McAfees contend that the trial court allowed and
even “ai ded” and “endorsed” various di scovery abuses on the part of
Murray. Al t hough their brief chiefly conplains about Mirray’s
behavior during discovery, the MAfees inplicitly (if only
peripherally) challenge four discovery orders. But they nake no
effort to identify or analyze the court’s errors. Rat her, they
merely identify four adverse orders in the course of their
narrative about the discovery phase of the lawsuit. Consequently,

we nmust consider their clains of error related tothe trial court’s

40 United States v. Gordon, 780 F.2d 1165, 1177 (5th G r. 1986).

41 See Bryan v. Wainwright, 511 F.2d 644, 645 (5th Gr. 1975);
see also Lowenfeld v. Phelps, 484 U S. 231, 240 (1988) (finding a

suppl enental charge given within thirty m nutes was not coercive);
Mont oya v. Scott, 65 F.3d 405, 411 (5th Gr. 1995) (finding that a
charge within forty mnutes of verdict was not coercive).

42 \\& rej ect the McAfees’ additional indication of coercion—that
the instruction was generally confusing—based on our previous
conclusion that the jury instruction was not erroneous.
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di scovery orders to be abandoned for being i nadequately briefed.*
Despite our hol ding grounded in procedure, we have exam ned
the four adverse orders and are satisfied that they present no
reversible error on the nerits. Each of the orders concerned a
request made after the close of discovery on January 21, 2000.
Accordingly, they would be reviewed for abuse of discretion.*

The first order, issued on February 8, 2000, prohibited the
McAf ees fromcontinuing their deposition of Elny for a fourth day.
The court concluded that, in the light of its order allow ng
additional (out-of-tinme) depositions of other Miurray personnel, it
was “unnecessary and repetitious for plaintiffs to continue
deposing Elny.” It noted that “[p]laintiffs have repeatedly asked
the sane questions of Elny which he has been unable to answer.”
Gven the court’s assessnent of the futility of the MAfees’
request, and considering that discovery had already closed, we
cannot say that the court’s order was an abuse.

The second and third orders, issued on March 15, 2000 and
Septenber 21, 2000, denied the McAfees’ notion to conpel filed on
February 9, 2000, and their nearly identical supplenental notion to
conpel filed on March 1, 2000. The notions conpl ai ned that Mirray

had failed to adequately respond to requests for docunent

43 L&A Contracting Co. v. Southern Concrete Servs., Inc., 17 F. 3d
106, 113 (5th Gr. 1994) (“[We consider the chall enge abandoned
for being inadequately briefed.”).

4 @lf GQuar. Life lns. Co. v. Connecticut General Life Ins. Co.,
304 F.3d 476, 488 (5th Cr. 2002).
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producti on dated August 3, 1999, and Decenber 20, 1999. On appeal,
the McAfees fail to identify any particul ar aspect of these orders
that was in error. |In any event, our review has reveal ed no abuse
in either order.

Wth respect to the August 3 requests, the trial court
concl uded that the McAfees had waited too long to seek an order to
conpel production. This decision was not an abuse of the court’s
di scretion to reopen discovery or its authority under its |oca
rules to control discovery. The MAfees received Mirray’s
responses and objections to the August 3 requests on Septenber 3,
1999. Thus, they waited over five nonths to file their notions to
conpel. More significantly, they filed the notions after di scovery
had cl osed.

The renmai nder of the notions concerned the requests issued on
Decenber 20, 1999. The trial court granted the notions in part and
denied themin part. Wth regard to the portions it denied, the
court first explained that it could not conpel the disclosure of
certain docunents that Murray deni ed exi sted. Because the MAfees
failed to prove that the requested docunents did exist, the court
did not abuse its discretion. Finally, the court explained that
the MAfees’ remaining requests were overbroad. Because the
McAfees altogether fail to explain how their requests were not
overbroad, we find no abuse.

The fourth order, issued on Septenber 22, 2000, granted

Murray’s notion for a protective order relieving it of any
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obligation to respond to the nultiple discovery requests the
McAf ees served on February 7, 2000. The court explained that the
requests were made after the close of discovery; that the MAfees
had | ong known that Miurray’ s responses to their requests nmay have
been inadequate and therefore could not show cause for their
untinely requests; and that the MAfees’ fifty-two requests far
exceeded the court-ordered limt of thirty discovery requests per
side. Again, we find no abuse here.*
V.

For the foregoing reasons, we AFFIRM

AFFI RVED.

4 Lastly, we reject the MAfees’ claim of cunulative error.
Because there were no individual errors, we find no cunul ative

error.
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