IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60564

Summary Cal endar

VI CTOR GERMAN ACEVEDO- CRUZ,
Petitioner,
vVer sus
US PAROLE COWM SSI ON,

Respondent .

Appeal fromthe Determ nation of the
United States Parol e Comm ssion
(18 USC 4106A)

February 4, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *
Victor German Acevedo-Cruz appeals from the release date
determ nation of the U S. Parole Conm ssion follow ng his transfer
to the United States from Mexico, pursuant to treaty,! to continue

serving his 10-year sentence for transportation of nmarijuana

"Pursuant to 5TH QR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.

! Treaty on the Executi on of Penal Sentences, Novenber 25, 1976, U. S.—Mex.,
28 U.S. T. 7399



i nposed by a Mexican court. W have jurisdiction under 18 U S. C
8 4106A(b)(2)(B) to review decisions of the USPC

The USPCis to determne a transferee’s rel ease date as if the
i ndi vidual had been convicted of a simlar offense in a United

States district court.? W nust treat Acevedo-Cruz's appeal “as
t hough the determ nation had been a sentence inposed by a United
States district court.”® W review the USPC s application of the
gui del i nes de novo and its findings of fact for clear error.* This
Court may uphold a challenge to a sentence only if (1) it was
inposed in violation of law, (2) inposed as a result of an
incorrect application of the guidelines, (3) resulted from an
upward departure, or (4) was unreasonably inposed for an offense
not covered by the guidelines.®

The USPC anal ogi zed Acevedo-Cruz’ s of fense of “transportation
of marijuana” to possessionwithintent to distribute nore than 100
kil ograns of marijuana in violation of 21 U S.C. 8§ 841(a)(1) and
(b)(1)(B). The only issues on appeal are whether or not Acevedo-

Cruz shoul d have received a downward adj ustnent for acceptance of

responsibility under U . S.S.G § 3El1.1 and whether Acevedo-Cruz’s

218 U.S.C. § 4106A(b) (1) (A .

5 1d. & 4106A(b)(2)(B).

4 Navarrete v. U S. Parole Comn, 34 F.3d 316, 318 (5th G r. 1994).
S United States v. Yanez-Huerta, 207 F.3d 746, 748 (5th G r. 2000).
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due process rights were violated when USPC denied him the
adjustnent in alleged violation of an internal policy.

In front of the hearing exam ner for the USPC Acevedo-Cruz
made several statenents indicating that he denied crimnal
responsibility for his Mexican of fense, a departure fromstatenents
he had nmade to the probation officer. The hearing exam ner
nevert hel ess recommended a downward adjustnent for acceptance of
responsibility. A USPC staff attorney wote to counsel for
Acevedo- Cruz advising himthat the USPC was, in |ight of Acevedo-
Cruz’s clains of innocence at the hearing, reviewing the
recomendation of a downward adjustnent. The letter invited
Acevedo-Cruz to, at this late date, finally accept responsibility
for his crimnal conduct. However, Acevedo-Cruz, through counsel,
continued to maintain that he “accepted” the Mexican conviction,
whi ch was required by the Treaty,® and did not alter his statenents
relating to his innocence. As a result, and unsurprisingly,
Acevedo- Cruz did not receive any downward adj ust nent for acceptance
of responsibility.

Acevedo-Cruz clearly was technically ineligible for a § 3E1.1
adj ustnent because he did not cooperate wth the Mxican

authorities and at all tinmes maintained his innocence during the

6 In order to be eligible for transfer, the transferee must not be
chal | engi ng his conviction through appeal or collateral attack. See Treaty, 28
US T at 7403.



Mexi can proceedi ngs.’ He argues, however, that an internal policy
of the USPC entitled himto the dowmward adjustnent.® That policy
provi des that —

A defendant who has not cooperated with the foreign
authorities by providing self-incrimnating information
W Il nonetheless qualify for a 2-level adjustnent for
acceptance of responsibility under 8 3El.1.(a) if the
def endant, upon return to the United States, pronptly
accepts responsibility for his offense(s) of conviction
(even if only because the law and treaty require it) and
there are no countervailing circunstance(s) warranting
deni al of the adjustnent.?®

However, the policy al so states that “countervailing circunstances”
i nclude a defendant challenging his foreign court conviction by
claimng that he is not guilty, which is precisely what Acevedo-

Cruz did.!* Therefore, even if we assune, arguendo, that the policy

"US S G 83EL1Ap. n.2 (“This adjustment is not intended to apply to
a defendant who puts the governnent to its burden of proof at trial by denying
the essential factual el ements of guilt, is convicted, and only then admts guilt
and expresses renorse.”).

8 Even the USPC adnits that its policy goes beyond t he downward adj ust ment s
contenpl ated by 8 3EL. 1, but characterizes the policy as a discretionary downward
departure that is based on 8 3E1.1. However it is characterized, we conclude
that Acevedo-Cruz is ineligible both under 83El1.1 as witten and as i npl ement ed
by the USPC.

% Appendi x 9 —Transfer Treaty Cases, U S. Parol e Comm ssi on Suppl enentary
I nstructions, Section 4C (enphasis added).

0 |d. Section 3C (“The following are exanples of countervailing
circunstances that may warrant denial of an adjustnent for acceptance of
responsibility: ... (3) the defendant persists in attacking the facts established
by his foreign conviction at the tine of the hearing before the Parol e Conm ssion

"); see also id. Section 4B (“A defendant who chal | enges t he findings of the
for ei gn court pertaining to his offense of conviction (for exanple, by clainng
that he is not guilty or that his participationin the offense was significantly
less than is consistent with the facts accepted by the foreign court) cannot be
said to have accepted responsibility for his offense and will disqualify hinself
fromany downward adjustment under 83El.1 ...." (enphasis added)).

11 Acevedo-Cruz effectively denied any responsibility for the marijuana
found in his truck by Mexican authorities.
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had the force of law or that it created a protected liberty
i nterest such that Acevedo-Cruz coul d make a due process claim we
would affirm his release date determ nation because the policy
itself dictates that he is not entitled to a downward adj ust nent.
Accordingly, we need not reach the nerits of Acevedo-Cruz’'s due
process claim

Since Acevedo-Cruz’'s release date determnation was not
i nposed in violation of Iaw nor resulted froma m sapplication of

t he gui delines, we AFFI RM



