UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-60523
Summary Cal endar

DI ANA GSPI NA- FLORES,

Petiti oner,

VERSUS

JOHN ASHCROFT, ATTORNEY GENERAL,

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A74 298 326)

January 31, 2002
Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.

PER CURI AM *
Wiile living in Colunmbia in 1990, Diana Gspina-Flores, a

native and citizen of Col unbi a was questi oned about her boyfriend s
activities on three occasions by a group of unidentified nen

dressed in black jeans and gray tee shirts. During the I ast

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

1



encounter, Ospina-Flores received a non-fatal gunshot wound to her
stomach. In 1991, Gspina-Flores entered the United States w t hout
i nspecti on. Al t hough Gspina-Flores applied for asylum an
i mm gration judge deni ed her application for asyl umand w t hhol di ng
of deportation upon a finding that she failed to satisfy her burden
of proof in establishing that either her shooting or her fear of
future harm was sufficiently related to a statutorily protected
gr ound. The Board of Immgration Appeals (hereinafter “BIA")
adopted the immgration judge's decision and Ospina-Flores now
chal l enges the BIA s decision. The BIA s determ nation that
Gspina-Flores was not eligible for asylum nust be upheld if
supported by reasonabl e, substantial and probative evidence on the
record considered as a whole and can be reversed only if the
evi dence presented by Ospina-Flores was such that a reasonable
finder of fact would be conpelled to conclude that the requisite
fear of persecution existed. See INS v. Elias-Zacarias, 502 U S
478, 481, 112 S. . 812, 815, 117 L. Ed. 2d 38 (1992) (internal
quotations and citations omtted).

The Attorney General may grant asylumto an alien who is a
refugee. 8 U S.C A 8 1158(b)(1) (West 1999). The termalien is

defined as “any person not a citizen or national of the United

States.” 8 US.CA § 1101(a)(3) (West 1999). An alien is a
ref ugee when he or she “is unable or unwilling to returnto, and is
unable or unwilling to avail hinself or herself of the protection



of, that country because of persecution or a well founded fear of
persecution on account of race, religion, nationality, nenbership
in a particular social group, or political opinion.” 8 US.CA 8§
1101(b) (42) (West 1999).

“The | evel of proof required to satisfy the requirenents for
w t hhol ding of deportation is nore stringent than for asylum
pur poses.” M khael v. [INS, 115 F.3d 299, 306 (5th Gr. 1997)

(citations omtted). To avoid deportation, an alien nust
establish a clear probability of persecution.” INSv. Stevic, 467
U S 407, 413, 104 S. C. 2489, 2492, 81 L. Ed. 2d 321 (1984).
Thus, where an alien fails to satisfy the requirenents for asylum
he or she will also have failed to satisfy the requirenents for
wi t hhol di ng of deportation.

Gspina-Flores maintains that while in Colunbia, she suffered
persecution on account of her nenbership in a particular social
group and i nput ed political opinion and that she has a wel | -founded
fear of future persecution if deported. Based upon these two
prot ected grounds, Gspina-Flores argues that she is entitled to a
grant of asylum and w thhol di ng of deportation. W disagree.

Al t hough nenbership in a particul ar social group and political
opinion are statutorily protected grounds upon which a grant of
asylum may be based, Gspina-Flores has failed to establish past

persecution or a well founded fear of persecution on account of a

statutorily protected ground. The record does not reflect that



Gspi na- Fl ores has espoused any particul ar political opinion or held
a nenbership in any particular social group. Furthernore, Ospina-
Fl ores did not know the nen who questi oned and shot her or anyt hing
about themother than howthey were dressed. Rather, Ospina-Flores
sinply “presuned that they were nenbers of sonme guerilla band or
sone organi zation or sonething.” (R at 66.)

Gspi na-Flores’s terrible experi ences may anount to
persecution, but are insufficient to satisfy the requirenents for
asylumor w thhol ding of deportation as the record does not refl ect
t hat Gspi na- Fl ores was persecuted or will suffer future persecution
on account of her political opinion, group nmenbership or any ot her
statutorily protected ground. Accordingly, we affirmthe decision
of the BIA

AFFI RVED.



