UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60507

UNI TED STATES OF AMERI CA ex rel. SIMM E BROM
Pl aintiff,

vVer sus
BOARD OF DI RECTORS OF DELTA FOUNDATION, INC., et al
Def endant s- Appel | ees,

JOHN D. FIKE, ROBIN PAGE WEST, J. STEPHEN SI MVES,
Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Mssissippi, Geenville D vision
99- CV- 108

Sept enber 4, 2002
Before KING Chief Judge, JONES and EMLIO M GARZA, Circuit
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PER CURI AM *
Appel  ants John D. Fi ke, Robin Page West, and J. Stephen

Sinmms are the attorneys who represented the relator in this qui
tam action. The district court granted summary judgnment for the

defendants and ordered the appellants to pay $38,489.78 in

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



attorneys’ fees and expenses under 28 US C § 1927 for
unreasonably and vexatiously multiplying proceedings. W VACATE
t he sanctions order.

| . BACKGROUND

This appeal arises froma qui tam action filed in My
1999. The relator, Simme Brown, filed a pro se conplaint alleging
that Delta Foundation, Inc., a non-profit conmunity devel opnent
corporation, had violated the False Cains Act (FCA), 31 U S.C. 8§
3729, et seq., by msusing block grants from the Departnent of
Heal th and Human Services (HHS).!

In Decenber 1999, the United States filed a notice
declining to intervene. See 31 U.S.C. § 3730(b)(4)(B). Br own
elected to pursue this action and, through counsel, filed an
anended conplaint in March 2000. The anended conpl ai nt naned as
defendants the Delta Foundation plus a group of individuals
associ ated with the Foundati on. Because of potential conflicts of
interest, one law firm represented the Foundation while another
represented the individual defendants.

In July 2000, before the defendants had filed their

answers, Brown noved to stay the qui tam proceedings until the

. HHS instituted adm ni strative proceedi ngs agai nst Delta
Foundati on and ordered that $1.2 mllion be repaid. Incidentally,
HHS did not allege or make any findings of fraud. |In other court
proceedi ngs, Delta Foundati on has chal |l enged the repaynent order,
and Brown contended that he was entitled to a share of any recovery
obt ai ned through the adm nistrative proceedi ngs. These questions
are not presently before us.



related lawsuit involving the admnistrative renedy had been
resolved. The district court issued the stay.

Anmonth | ater, however, the defendants successfully urged
the court to lift the stay and order the parties to file
di spositive notions. After all parties had filed notions for
summary judgnent, one of Brown’s attorneys wote a letter to the
def endants’ attorneys suggesting that the stay be reinstated:

When the court’s stay of July 17, 2000, was in place,
this case was appropriately postured to allow these
issues to be resolved in a logical sequence that mde
econom cs [sic] sense, without the need for any def endant
to incur attorney’'s fees unless and until the court
determ ned whether the governnent owes M. Brown a
rel at or share [of any noney recovered in the
adm ni strative proceedings]. The defendants’ recent
notions are, we believe, premature and, dependi ng on the
resolution of the alternate renedy i ssue, may never need
to be deci ded.
The defendants’ attorneys opposed reinstating the stay because, in
their view, the qui tamclains were patently without nerit. The
attorney for the individual defendants predicted that the case
woul d be di sm ssed and sancti ons woul d be i nposed.

On February 7, 2001, the district court granted the
def endants’ notions for summary judgnent. Brown did not appeal the
di sm ssal of the qui tam action.

The defendants’ attorneys then filed notions to recover

their fees and expenses. The attorney for the individual

defendants filed a notion for Rule 11 sanctions and requested



$15,489.78 in fees and expenses.? An attorney for the Foundation
filed a notion, citing both Rule 11 and 28 U. S.C. § 1927, and she
sought $23,000 in fees and expenses.

The district court issued a three-and-a-half page opi nion
on the question of fees, expenses, and sanctions. The district
court correctly ruled that sanctions under Rule 11 were not
avai | abl e because the defendants had failed to conply with the
“safe harbor” provisions of the Rule. Because the notion for Rule
11 sanctions was filed after the case had been decided, Brown did
not have a reasonabl e opportunity to correct the anmended conpl ai nt

or other challenged filings. See Tonpkins v. Cyr, 202 F.3d 770,

788 (5th G r. 2000).
But the district court did inpose sanctions on behal f of

t he i ndividual defendants and the Foundation pursuant to 28 U. S. C
8§ 1927, which provides that

Any attorney . . . who so multiplies the proceedings in

any case unreasonably and vexatiously may be required by

the court to satisfy personally the excess costs,

expenses, and attorneys’ fees reasonably i ncurred because

of such conduct.
As evidence of appellants’ unreasonabl e and vexati ous conduct, the
court enphasi zed that (1) the allegations of fraud in the conpl ai nt
were “vague and conclusory”; (2) Brown had not explained why the

i ndi vi dual defendants were added to the conpl aint or howthey could

be held liable; and (3) the appellants were apparently notivated by

2The i ndi vi dual defendants did not request sanctions pursuant
to § 1927.



the hopes of recovering attorneys’ fees under the FCA The
district court ruled that the appellants were |iable for fees and
expenses incurred after Decenber 6, 1999 -- the date when the
Governnent filed its notice declining to intervene. The district
court wote that this notice “should have sent a |oud and cl ear
message to the Plaintiff’s attorneys to stop and think before
proceedi ng further.” The district court further noted that Brown’s
attorneys should have reevaluated the case during the 10-nonth
peri od between the Governnent’s decision not to intervene and the
filing of Brown’s notion for summary judgnent.

The district court entered an order awarding a total of
$38,489.78 in fees and expenses under 28 U . S.C. § 1927. Brown’'s
attorneys now appeal this order.

1. DI SCUSSI ON
A

W revi ew an order awardi ng sanctions under 8 1927 for an
abuse of discretion, bearing in mnd that 8 1927 is punitive in
nature and nust be construed narrowy so as not to danpen the

legitimate zeal of attorneys. Procter & Ganble Co. v. Amway Corp.

280 F.3d 519, 525-26 (5th Cr. 2002). ““A district court abuses
its discretionif it awards sancti ons based on an erroneous vi ew of

the law or on a clearly erroneous assessnent of the evidence

ld. (quoting Walker v. City of Bogalusa, 168 F.3d 237, 240 (5th

Gr. 1999)).



Qur recent opinion in Procter & Ganble reiterates in

detail the kind of analysis necessary to support an award under 8§
1927. W need only summarize the main points here.

First, it is axiomatic that a district court nust
identify the sanctionable conduct under § 1927. That is to say,
the district court nust explain how the sanctioned attorney
mul tiplied the proceedi ngs both “unreasonabl y” and “vexatiously” --
a finding which requires proof of “bad faith, inproper notive, or
reckless disregard of the duty owed to the court.” FDI C v.

Cal houn, 34 F.3d 1291, 1297 (5th Cr. 1994); Edwards v. GCenera

Motors Corp., 153 F.3d 242, 246 (5th Cir. 1998). |In nmaking this

finding, a district court nust take care not to conflate the
reasons for sanctioning an attorney and the reasons for deciding

the case on the nerits. Procter & Ganble, 280 F.3d at 526 & n. 7.

Second, the district court nmust denonstrate a connection
bet ween the sanctionable conduct and the size of the sanctions
award. 1d. at 526 & n.8. Specifically, a sanction under § 1927
should reflect only the costs or fees incurred in responding to

unreasonabl e or vexatious litigation tactics. Browning v. Kraner,

931 F.2d 340, 344-45 (5th Gr. 1991). To shift the entire cost of
the defense -- which is essentially what happened in this case --
the claimant nust prove, by clear and convincing evidence, that
“[1] every facet of the litigation was patently neritless, and [ 2]

counsel nust have |acked a reason to file the suit and nust



wrongful ly have persisted in its prosecution” until the end of the

pr oceedi ngs. Procter & Ganble, 280 F.3d at 526 (citations

omtted).
Third, the district court nust differentiate between
sancti ons awarded under 8 1927 and those under some other statute

or rule, such as Rule 11. 1d.: see also Lapidus v. Vann, 112 F. 3d

91, 96-97 (2d Cr. 1997)(noting the substantive and procedura
di fferences between § 1927 and Rule 11).
A district court “need not provide specific factual

findings in every sanction order.” Topalian v. Ehrnman, 3 F. 3d 931,

936 (5th Gr. 1993). The level of detail wll depend, of course,
upon the conplexity of the particular case. Nevert hel ess, the
order nust be specific enough to allow effective appellate review.

Procter & Ganble, 280 F.3d at 526.

B

We turn now to the facts of this case. As noted above,
the district court enphasized that Brown’s all egations of fraud in
the conplaint were vague and that he had not shown why the
i ndi vidual defendants were |iable. The inprecision of Brown’s
all egations of fraud dooned his FCA case on the nerits, but this
fact, standing alone, does not evince the kind of bad faith or
i nproper notive required to uphold a sanctions award under § 1927.
Mor eover, assum ng that Brown had no arguabl e basis for nam ng t he

i ndi vidual s as defendants, the district court did not explain how



t hat sancti onabl e conduct coul d be used to support an award for the
Foundation itself.

The nost problematic aspect of the district court’s
opinion is its reliance on the Governnent’s decision not to
intervene in the action. The district court twice pointed out, in
a very brief opinion, that the Governnent’s decision not to
i ntervene should have caused Brown’s attorneys to reevaluate the
merits of the case. The nost plausible reading of the district
court’s opinion is that the appellant’s decision to proceed with
the case indicates bad faith or an inproper notive because, after
the Governnent had diligently investigated the claimand deci ded
not to intervene, the appellants subjectively nust have known t hat
Brown’s clainms |acked nerit.

But the Governnent’s decision not to intervene in a FCA
gui tam cl ai mdoes not suggest that the action is without nerit.?3
The | anguage of the Act makes clear that the Governnent is not
requi red or expected to intervene in every neritorious action under
the FCA. The Fourth G rcuit correctly described the Governnent’s
decision as essentially a cost-benefit analysis, taking into

account the potential size of the recovery, the expense of

3 The United States filed an amcus curiae brief in this
appeal. Wiile taking no position on the nerits of the appeal, the
United States contends that the courts, when evaluating a request
for fees or sanctions, should assign no weight to the Governnent’s
decision not to take over a qui tam action.



prosecuting the case, the workload of CGovernnent attorneys, the
ability of the relator to prosecute the action, and simlar

factors. See United States ex rel. Berge v. Board of Trustees of

the Univ. of Al abama, 104 F. 3d 1453, 1458 (4th Cr. 1997). In sum

a district court may not infer an inproper notive where a qui
tamrel ator decides to pursue his claimafter the Governnent has
declined to intervene.

In light of the foregoing discussion, we hold that the
district court abused its discretionininposing sanctions under 28
Uus C § 1927. Specifically, the district court erroneously
assessed t he evidence by (1) not distinguishing between its reasons
for dismssing the claimand its evidence of inproper conduct and
(2) reading too nmuch into the Governnent’s decision not to
intervene in the qui tam action. Because none of the defendants’
attorneys nmade a tinely notion under Rule 11, we express no opi nion
on whether the appellants’ subm ssion of the anended conpl aint
coul d have served as the basis for sanctions under the Rule.

1. CONCLUSI ON
The district court’s order awarding fees and expenses

under 28 U.S.C. § 1927 is VACATED



