IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60300
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ERI C QUI NN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:00-CR-53-ALL-LS

Decenber 28, 2001
Before POLI TZ, SM TH, and BARKSDALE, Circuit Judges.

PER CURI AM *

Eric Quinn appeals his sentencing followng his guilty-plea
conviction of distributing cocaine base in violation of 21 U S. C
8§ 841(a)(1l). He argues that the two-level enhancenent under
US S G 8 2D1. 1(b) (1) was inproper because the firearm seen by
officers during the drug transaction played no role in the
of fense of conviction. The Governnent argues that Quinn s appeal
shoul d be di sm ssed because it is precluded by the waiver-of -
appeal provision in the plea agreenent. The Governnent has

failed to provide the pertinent transcript to allowthis court to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-60300
-2

make a determ nation as to whether that waiver was know ng and
voluntary, and the nerits of Quinn's appeal are accordingly

considered. See Fed. R App. P. 10(b)(3)(B); United States v.

Dunham Concrete Prods., Inc., 475 F.2d 1241, 1251 (5th G

1973).

The facts contained in the presentence report reveal that
of ficers observed a .45-caliber sem -automatic handgun in the
arnrest fromwhich Quinn retrieved the drugs involved in the
offense. Quinn offered no evidence to rebut these facts, and the
district court did not clearly err in adopting that factual

finding. See United States v. Puig-Infante, 19 F. 3d 929, 943

(5th Gr. 1994). Nor does the fact that count 2 of the
i ndictment -- knowi ngly carrying a handgun during and in relation
to a drug trafficking offense -- was di sm ssed forecl ose the

application of the two-1evel enhancenent. See United States V.

Buchanan, 70 F.3d 818, 827-28 (5th G r. 1995); United States v.

Juarez-Ortega, 866 F.2d 747, 749 (5th Cr. 1989).

The Governnent’s notion to dismss the appeal is DEN ED

The district court’s judgnent is AFFI RVED



