IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51273
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

EDUARDO GOVEZ- VAZQUEZ, al so known as Eduar do
Gonez- Vasquez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-01-CR-142-ALL-JN

~ October 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Eduardo Gonez-Vazquez (“Gonez”) appeals his guilty-plea
conviction and sentence for illegal reentry foll ow ng deportation
af ter having been convicted of an aggravated felony, pursuant to
8 U S.C. 88 1326(a) and (b)(2). Gonmez argues that the district
court plainly erred in enhancing his offense | evel by 16 points
pursuant to U.S.S.G 8§ 2L1.2(b)(1)(A)(ii) because his prior Texas
conviction for sexual assault of a child did not involve the use

of force and was not a “crinme of violence” under the guideline.

He contends for the first tinme on appeal that his guilty plea was

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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not knowi ng and vol untary because he thought he had a plea

agreenent for a | ower sentence. He also contends for the first
time on appeal that his prior conviction was an el enent of the
of fense that had to be alleged in the indictnment under Apprendi

v. New Jersey, 530 U. S. 466 (2000). He has filed an unopposed

nmotion for substitution of appointed counsel; that notion is
GRANTED.

The district court did not err in enhancing Gonez’s
sentence. Sexual abuse of a mnor is “inherently violent” and

constitutes a crime of violence’ even if no el enent of physical

force is necessary to prove it.” United States v. Rayo-Val dez,

302 F.3d 314, 319-20 (5th Gr. 2002).

Any error by the magistrate judge at rearrai gnnment in not
inquiring specifically as to the existence of a plea agreenent
did not affect Gonez’s substantial rights, in light of the record
as a whole, which shows that there was no plea agreenent. See

United States v. Vonn, 122 S. C. 1043, 1046 (2002).

Gonez concedes that his indictnment-sufficiency issue is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998); he seeks to preserve the issue for Suprene Court review.

Apprendi did not overrule A nendarez-Torres. See Apprendi, 530

U S at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000), cert. denied, 531 U S. 1202 (2001). This court nust

follow the precedent set in A nendarez-Torres “unless and until

the Suprenme Court itself determnes to overrule it.” Dabeit, 231
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F.3d at 984 (internal quotation and citation omtted). This
i ssue is forecl osed.

MOTI ON GRANTED; AFFI RVED.



