IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51151
Conf er ence Cal endar

ANDREW HOPSCN,
Pl ai ntiff-Appellant,
ver sus

HUGO SI LEX; HERMAN HI CKS;
TOM BELCHER, J. W FERRER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-01-CV-43-DB

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Andr ew Hopson, Texas prisoner # 888013, appeals the
FED. R CQv. P. 12(b)(6) dism ssal of his 42 U S. C. § 1983 danmages
cl ai ns agai nst El Paso, Texas, police officers for allegedly
violating his constitutional rights during his detention, arrest,
and questioning on burglary charges to which he ultimtely
confessed. He does not challenge the 28 U S. C. 8§ 1915A(b) (1)

dism ssal of his clainms against the mayor and City of El Paso and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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has thus wai ved any chall enge thereto. See Yohey v. Collins,

985 F.2d 222, 224-25 (5th GCr. 1993).
This court would ordinarily review the district court’s

di sm ssal de novo. Blackburn v. Cty of Marshall, 42 F.3d 925,

931 (5th Gr. 1995). However, because Hopson did not first
present his appellate argunents to the district court via tinely
objections to the magi strate judge’'s report, reviewis for plain

error only. See Douglass v. United Servs. Auto. Ass'n, 79 F.3d

1415, 1420, 1429 (5th Gr. 1996) (en banc). To denonstrate plain
error, an appellant nust show clear or obvious error that affects
his substantial rights; if he does, this court has discretion to
correct a forfeited error that seriously affects the fairness,
integrity, or public reputation of judicial proceedings, but is

not required to do so. United States v. Calverley, 37 F.3d 160,

162-64 (5th Cr. 1994) (en banc).

Hopson has not denonstrated any error, plain or otherw se,
inthe district court’s judgnent. Because each of Hopson’s
clainms, if successful, would necessarily inply the invalidity of

his conviction and sentence, they are barred by Heck v. Hunphrey,

512 U. S. 477, 486-87 (1994). See Jackson v. Vannoy, 49 F.3d 175,

177 (5th Cr. 1995) (holding that Heck extends to parol e-
revocation hearings). Hopson's contention that Heck does not bar

his Fourth Anendnent clains iS incorrect. See Mackey v. Di ckson,

47 F.3d 744, 746 (5th Gr. 1995).
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Hopson has not nade the showing required to overcone the

Heck bar. H s contention that the district court should have

stayed his clains rather than dismss themis without nerit. See

Heck, 512 U. S. at 486-87; see also Hamlton v. Lyons, 74 F.3d 99,

103 (5th Cr. 1996). Hopson's contention that he shoul d be
al l oned to proceed because he cannot obtain noney damages in
state court is equally unavailing. See Heck, 512 U S. at 486-87;

see also Hanmlton, 74 F.3d at 103.

Hopson’s appeal is wholly w thout arguable nerit, is

frivolous, and is therefore DI SM SSED. See Howard v. King,

707 F.2d 215, 219-20 (5th Cr. 1983); 5THCGR R 42.2. The
district court’s dismssal of Hopson's conplaint counts as a
"strike" for purposes of 28 U S.C. § 1915(g), as does this

court’s dismssal of the instant appeal. See Adepegba V.

Hammons, 103 F. 3d 383, 385-87 (5th G r. 1996). Hopson is
CAUTI ONED that if he accunul ates three strikes, he may not

proceed in forma pauperis in any civil action or appeal filed

while he is incarcerated or detained in any facility unless he
i's under inmm nent danger of serious physical injury. See
28 U.S.C. § 1915(qg).

APPEAL DI SM SSED; THREE- STRI KES WARNI NG | SSUED



