IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51029

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
MARI A ERNESTI NA LEYVA
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-01-CR-247-ALL-DB

August 13, 2002
Before JOLLY, DUHE, and DENNIS, Circuit Judges.
PER CURI AM *

In January 2001, Maria Leyva's truck was stopped by custons
agents at the United States port of entry in El Paso, Texas because
a drug-detecting dog alerted to the tires on the truck. After a
further search, the agents found 96.9 pounds of marijuana conceal ed
in four nmetal containers wapped around the wheel rins inside the
truck’s tires. A jury ultimately found Leyva guilty of various
of fenses in connection with the inportation of the marijuana into

the United States. On appeal, Leyva argues that the governnent did

" Pursuant to 5THCQR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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not produce sufficient evidence at trial to support the jury’'s
verdi ct on any of the charges against her. W disagree and affirm
the district court’s judgnent.
I

In view of the fact-intensive nature of an inquiry into the
sufficiency of the evidence, we sumuarize briefly the events
leading up to the discovery of the marijuana in Leyva s truck
tires. According to her out-of-court statenents! and the testinony
of her daughter, Leyva lived in Mesquite, New Mexico and had been
enployed at a local hospital for eleven years. Late in the
afternoon of January 23, 2001, Leyva's then-boyfriend, M guel
Sanchez, proposed a trip across the border to Juarez, Mexico to
purchase vitam n shots at a pharmacy. At about 5:00 p.m, Leyva,
Sanchez, and the daughter, Liliana, left Mesquite in Leyva' s 1993
GVC pick-up truck.? After arriving in Juarez, the three went to a
pharmacy to order the vitam n shots for Sanchez.® The pharnmaci st

asked themto return |l ater that evening because the store did not

! Leyva did not testify at trial.

2 The truck was registered and titled to Leyva. According to
the truck’s registration produced by Leyva, she purchased the truck
on January 9, 2001. The bill of sale indicated that Paul Petrino,
a used car dealer in Al buquerque, had sold Leyva the truck.
Petrino’ s records, however, indicated that he sold the truck to
Luis Sanchez on January 9, 2001. Petrino also testified at trial
that he did not know Leyva and that his signature on Leyva’'s bil
of sal e had been forged.

® They parked the truck in a public lot in Juarez. According
to Liliana, two nen were washing cars in the |ot.
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have any vitam n shots in stock

Wiile they waited, Leyva, Sanchez, and Liliana went to a
nearby restaurant for dinner. Before sitting down at their table,
Sanchez took the couple’ s nobile phone and the keys to the truck
and told Leyva that he was going to the restroom Sanchez did not
return to the table until approximately one hour later.* The three
left the restaurant shortly thereafter.

Follow ng a brief stop at the pharnacy, Leyva, Sanchez, and
Liliana began their trip back to New Mexico. At the United States
border, however, a drug-detecting dog alerted to Leyva s truck
The custons agent acconpanying the dog instructed Leyva, who was
driving, to stop the truck. Although Leyva saw the agent, she did
not stop the truck until the agent instructed her to stop a second
time. Wen the dog scratched at the truck’s tires, Leyva began to
drive forward. The custons agent again instructed Leyva to stop
the truck and to turn off the ignition. The agent then questioned
Leyva concerning her citizenship and the purpose of her trip.
Leyva presented her resident alien card and responded that, while
in Juarez, she ate dinner and had the truck washed. The agent
testified that Leyva “was visibly nervous” during the interviewand
only nmade eye contact with the agent when she answered his

gquestions. The agent also testified that Leyva “got real nervous,

* According to Liliana, Leyva was angry that Sanchez had | eft
for such a long tinme but did not say anything to him when he
returned.



and her eyes got big and gl ossy” as the drug-detecting dog wal ked
around the car.® According to the agent, Leyva then turned to
Sanchez and asked: “‘Honey, didn't they do any work to the tires,
too?”

At that point, the agent asked Leyva, Sanchez, and Liliana to
wait while custons agents noved the truck to an inspection area.
According to Inspector Porras, who drove the truck into the
i nspection area, the “truck was very wobbly, and the steering was
very unsteady.”® |Inspector Porras also noted that the tires “had
a real hard feeling” when he drove the truck over speed bunps.

Based on the drug-detecting dog’s behavior, the inspectors
renoved one of the tires for further exam nation. The inspectors
noted that the tire was abnormally heavy and, using a nobile X-ray
machi ne, observed a “large cylindrical nmasses inside the tire.”
The inspectors disassenbled the tire and discovered a netal
cont ai ner w apped around the wheel rim Inside the container, the
i nspectors found bundl es of marijuana. The inspectors discovered
simlar containers in the truck’s other three tires.

The governnent charged Leyva with one count of inportation of
96.9 pounds of marijuana in violation of 21 U S.C. 88 952(a)

960(a) (1), one count of conspiracy to inport marijuanain violation

> Anot her agent similarly observed Leva “beg[i]n to physically
trenble” while she was questi oned.

®In his report, however, Inspector Porras indicated that he
noticed the wobbly steering only after the agents had cut open the
tire.



of 21 U S C § 963, one count of possession of marijuana wth
intent to distribute in violation of 21 U S.C. §8 841(a)(1), and one
count of conspiracy to possess marijuana with intent to distribute
in violation of 21 U S.C. § 846.

At trial, Leyva noved for a judgnent of acquittal on all
charges at the close of the governnent’s case and at the cl ose of
all of the evidence. The district court denied both notions, and
the jury returned a verdict of guilty on all charges. The district
court sentenced Leyva to four concurrent terns of twenty-seven
months in prison, followed by four concurrent three-year terns of
supervi sed rel ease.

|1

In this appeal, Leyva challenges the sufficiency of the
governnent’s evidence agai nst her on each of the four charges in
the indictnent. W review de novo the district court’s denial of
a judgnent of acquittal under the sanme standard applied by the
district court: Viewing the evidence in the light nost favorable
to the governnent, we nust determ ne whether a rational jury could
find that the governnent established the essential el enents of each

of fense beyond a reasonable doubt. See United States v. Gourl ey,

168 F. 3d 165, 168-69 (5th Cr. 1999); Jackson v. Virginia, 443 U S.

307, 319 (1979).
To establish that Leyva unlawful ly i nported marijuanainto the
United States, the governnment nust prove beyond a reasonabl e doubt

that she (1) “played a role” in bringing the marijuana into the
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United States from Mexico, (2) knewthat marijuana is a controll ed
subst ance, and (3) knew that the marijuana would enter the United

St at es. United States v. Medina, 161 F.3d 867, 873 (5th Cr.

1998) . In contrast, to establish possession with intent to
distribute, the governnment nust prove beyond a reasonabl e doubt
that Leyva (1) knowi ngly (2) possessed marijuana (3) with an intent

todistributeit. See United States v. Ortega Reyna, 148 F. 3d 540,

543-44 (5th Cr. 1998) (per curian). In the instant case, the only
guestion i s whet her the governnent presented sufficient evidenceto
prove that Leyva knew that the ninety-six pounds of narijuana was

concealed in the tires of her truck.”’ Cf. United States V.

Cano-Guel, 167 F.3d 900, 904 (5th Gr. 1999) (“To establish
[importation or possession with intent to distribute marijuana],
‘“the governnent nust adduce sufficient evidence of guilty

know edge. (citation omtted)).

Because the marijuana at issue in this case was found in a
hi dden conpartnent in Leyva's truck, the governnent may not sinply
rely on Leyva's possession or constructive possession of the
vehicle to denonstrate her guilty knowl edge. See id. Instead, the
governnent nust present additional circunstanti al evi dence
indicating that Leyva was actually aware of the illegal drugs in

the vehicle and was not nerely an unwitting participant in a

smuggl i ng operation. See id.

" Leyva chal | enges t he t wo associ at ed conspiracy charges on t he
sanme basi s.



The governnent argues that, in additionto the fact that Leyva
owned and was driving the truck in which the marijuana was found,
the jury could reasonably infer that Leyva knew that narijuana was
concealed in the truck’s tires based on (1) her visible nervousness
during the stop, (2) her failure to stop the truck at the custons
agent’s request, (3) evidence that the nodified tires caused the
truck’s steering to becone unsteady, and (4) evidence that the
title to the truck had been forged. Leyva responds that the
evi dence al so supports her contention that Sanchez changed the
tires on the truck, wthout her know edge or perm ssion, when he
| eft Leyva and Liliana at the restaurant in Juarez. She therefore
argues that she is entitled to a judgnent of acquittal because the
evi dence for and against her is in equipoise.?

After carefully reviewing the record, we nust concl ude that
t he governnent presented sufficient evidence to all ow a reasonabl e
jury to find beyond a reasonabl e doubt that Leyva was aware of the
marijuana concealed in the truck tires. As the governnent
observes, the testinony at trial indicated that Leyva was not only
extrenely nervous when questioned by custons agents, but she al so

refused to stop the truck on two occasions in an apparent attenpt

8 See United States v. Cavin, 39 F.3d 1299, 1305 (5th Cr.
1994) (“[1]f the evidence gives equal or nearly equal
circunstantial support to a finding of guilty and a finding of not
guilty, reversal [of the conviction] is in order.”).
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to avoid investigation.® Perhaps nore tellingly, the custons agent
testified that, as the drug-detecting dog began to scratch at the
truck’s tires, Leyva asked Sanchez whether “they [did] any work to
the tires, too.”!° This self-serving question supports an i nference
that Leyva was aware that the truck’s tires had been altered.

In addition, the governnent presented evidence that the
nmodi fi ed wheels perceptibly affected the handling of the truck
Specifically, the governnent’s expert wtness testified that the
nmodi fi ed wheel s woul d | i kely cause the steering wheel to shake, and
| nspector Porras testified that the truck’s steering was, in fact,
inpaired even at |ow speeds. During the investigation at the
border, however, Leyva told the custons agents that the truck drove
snoot hly. Based on this evidence, the jury could reasonably infer
that Leyva was aware of nodifications tothe tires and attenpted to

hi de the nodifications fromcustons officials.?

° W have held that unusual nervousness during questioning is
evi dence that the defendant was aware of the presence of conceal ed
drugs. See, e.d., United States v. Crooks, 83 F.3d 103, 107 (5th
Cr. 1996); United States v. Casilla, 20 F.3d 600, 607 (5th Cr
1994). Leyva's failure to nake eye contact during questioning is
al so sone evidence of gquilty know edge. See United States v.
Price, 869 F.2d 801, 803 (5th G r. 1989).

9 Al't hough Liliana testifiedthat Leyva asked Sanchez “‘ Wiat’s
going on with the tires, babe? ” the jury was free to believe the
custons agent’s account of Leyva' s statenent. See United States v.
Kel l ey, 140 F.3d 596, 607 (5th Cr. 1998).

1 As not ed above, Leyva attenpted to undermine the credibility
of the agent’s testinony and presented expert testinony that it
woul d be possible to balance the nodified truck wheels. Liliana
al so testified that Leyva drove the truck under twenty-five mles
per hour between the parking |lot and the border. Nevert hel ess,
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Finally, the jury was perfectly free to reject the explanation
and account of the events as presented by Liliana. W cannot sweep
away the fact that the jury observed her deneanor and was in the
best position to nake credibility choices and to draw inferences
from the circunstantial evidence in this disputed case. Thus,
viewing the record as a whole in the light nost favorable to the
governnent, we conclude that the governnent presented sufficient
evidence to support the jury' s verdict of guilty on all charges.
The judgnent of the district court is therefore

AFFI RVED.

the jury was free to reject this evidence and to accept the
testi nony of the custons agent and t he governnent’s expert w tness.
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