IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50865

In the Matter of: MARION A JOHNSTON, PHYLLIS D. JOHNSTON

Debt or s.
NORRI S J. DEVOLL
Appel | ant,
vVer sus
MARI ON A. JOHNSTON; PHYLLI S D. JOHNSTON
Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas,
(No. 00-Cv-894)

March 18, 2002

Before POLI TZ, STEWART and CLEMENT, Circuit Judges.
PER CURI AM *

Appel lant Norris J. DeVoll clains a perfected judgnent |ien on
the Tarrant County property of appellees Mirion and Phyllis
Johnston by virtue of an abstract of judgnment filed pursuant to

Texas Property Code 88 52. 001-.007. The underlying judgnment, which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



was rendered in Illinois but nade enforceable in Texas pursuant to
t he Uni f ormEnforcenent of Foreign Judgnents Act (UEFJA), Tex. G v.
Prac. & Rem Code 88 35.001-.008, provides for post-judgnent
interest of $9.75 per diem?! The abstract recites the terns of the
judgrment, including the $9.75 per diemrate, but al so provides for
“Interest at the rate of 10% per annumfrom January 26, 1990 unti l
paid.” Both the bankruptcy court and the district court found that
the abstract’s inclusion of an additional rate of interest not
specified in the judgnent rendered the abstract nonconpliant with
Texas Property Code 8§ 52.003(a). Accordingly, the courts ruled the
abstract was ineffective to create a lien and thus that DeVoll was
merely an unsecured creditor. For the reasons that follow, we
affirm
EFFECTI VENESS OF THE ABSTRACT
A.  Standard of Review

W review the district court’s decision under the sane
standard the district court applied in review ng the bankruptcy
court’s decision: findings of fact are analyzed for clear error

and concl usions of |aw are consi dered de novo. McGee v. O Connor

! The bankruptcy court concluded that the $9.75 per diemis
a post-judgnent interest rate, and the district court affirned.
Because t he Johnstons have not questioned this ruling, we assune
that the district court’s ruling is correct for purposes of this
appeal . Accordingly, given that the issue whether the judgnent
provi des for post-judgnent interest is not before us, DeVoll’s
argunent that the district court materially msstated the
| anguage of the abstract with respect to the $9. 75 per di em post-
judgnent interest rate is conpletely irrelevant for purposes of
this appeal .



(ILn re O Connor), 153 F.3d 258, 260 (5th Gr. 1998).

B. Substantial Conpliance?

Texas law provides that a properly recorded and indexed
abstract of a non-dormant judgnent establishes a lien on the
j udgnent debtor’s real property in the county where the abstract is
recorded and indexed. Tex. Prop. Code. § 52.001. According to
Texas Property Code 8§ 52.003(a), a valid abstract of judgnment nust
“show’ a nunber of things, including “the rate of interest
specified in the judgnent.” Tex. Prop. Code § 52.003(a). The
judgnent creditor bears the responsibility of insuring that the

clerk of court abstracts the judgnent properly. Gticorp Real

Estate, Inc. v. Banque Arabe Internationale D Investissenent, 747

S.W2d 926, 929 (Tex. App. 1988); Texas Am Bank/Fort Whrth, N A

V. Southern Union Exploration Co., 714 S.W2d 105, 107 (Tex. App.

1986) .

It is well-established that there nust be substantial
conpliance with the statutory requirenents of 8§ 52.003(a) for a
judgnent lien to attach. Gticorp, 747 S.W2d at 929. The
substanti al conpliance standard excuses mnor deficiencies in an

el ement of an abstract. See id. at 930; e.q., Houston I nv. Bankers

Corp. v. First Gty Bank, 640 S.W2d 660, 662 (Tex. App. 1982)

(abbreviating the name of the creditor from “First Cty Bank of
Hi ghland Village” to “First Cty Bank HV' does not render an
abstract nonconpliant). But it wll not excuse the conplete
om ssion of an elenment or the inclusion of an additional term
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Texas courts have routinely found substantial conpliance |acking
where an abstract conpletely omts one or nore mandatory statutory

el ements. See, e.qg., CGticorp, 747 S.W2d at 930 (abstract omtted

the debtor’s address and citation information); Reynolds v.

Kessler, 669 S.W2d 801, 804-05 (Tex. App. 1984) (abstract failed
to state the date of the judgnent as well as the rate of interest
specified in the judgnent). Moreover, of significance to this
case, they have refused to find substantial conpliance where a term
that is not part of the underlying judgnent is included in the

abstract. In Mdland County v. Tolivar’'s Estate, 155 S.W2d 921,

922 (Tex. Conmmin App. 1941), the court concluded that it was
“obvious” that an abstract that recited that the judgnent bore
interest at 10% per annum where the judgnent did not provide for
interest was not substantially conpliant with the precursor to 8§
52.003(a) and thus did not create a judgnent |ien.

We find that the rule of Tolivar’s Estate is controlling and

di sposes of the question whether the abstract in this case is
substantially conpliant with §8 52.003(a). Li ke the abstract in
that case, the abstract here contains a rate of interest not
specified in the underlying judgnent. Accordi ngly, we concl ude
that the abstract here fails to conply with 8§ 52.003(a) and thus is
ineffective to create a lien on the Johnstons’ Tarrant County

property. In light of the clear rule of Tolivar’'s Estate, we are

not persuaded by DeVoll’'s effort to characterize the discrepancy
bet ween 10% per annum and $9. 75 per diem as de ni ninus.
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DeVoll’'s attenpt to explain the inclusion of the 10% post-
judgnent interest rate in the abstract as proper pursuant to Texas
Fi nance Code 8§ 304.003 is likewise unavailing.? As an initia
matter, we observe that there is no record evidence that indicates
that 8 304.003, rather than its counterpart, 8 304.002, applies in
the present case; the record is conpletely devoid of evidence
regardi ng whet her a contract gave rise to the judgnent and, if so,
whether it specified an interest rate.? Further, we question
whet her either section applies to this judgnent. Although Texas
courts have not yet addressed whether a foreign judgnent nade
enforceable in Texas pursuant to the UEFJA bears post-judgnent
interest at the rate established in the judgnent-rendering state
(here, Illinois), or whether it takes on the prevailing rate in the

judgrment -enforcing state (here, Texas),* it is clear that under

2 DeVoll suggests that the 10%interest rate automatically
becane part of the judgnent by virtue of Texas Fi nance Code §
304. 003, which provides for a 10%rate in sone circunstances,
once it becane enforceable in Texas. The Johnstons counter that
8§ 304. 003, which specifies the interest rate applicable to
judgnents for which there is no underlying contract that
specifies an interest rate, is not applicable in this case,
asserting instead that the interest rate is governed by §

304. 002, which prescribes the interest rate for a judgnent based
on a contract that provides for interest.

3 However, we note that DeVoll argued to the bankruptcy
court that the $9.75 per diemrate is a contract rate. Although
DeVol |l did not offer any evidence in support of this argunent,
such an argunent obviously runs counter to his contention that 8§
304. 003 applies here.

4 W observe that the majority of states that have
addressed the issue hold that judgnent interest is determ ned
according to the law of the jurisdiction that awarded the
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Texas | aw judgnent interest rates are a matter of substantive |aw
controlled by the | aw of the state where the cause of action arose.

Bott v. Anerican Hydrocarbon Corp., 458 F.2d 229, 231 (5th Gr.

1972); Bergstrom Air Force Base Fed. Credit Union v. Mllon

Mort gage, Inc.-East, 674 S. W 2d 845, 851 (Tex. App. 1984); cf. MKke

Smth Pontiac GVC, Inc. v. Mercedes-Benz of N. Am, 741 A 2d 462,

466- 67 (M. 1999). It is therefore doubtful that the interest
rates specified in the Texas Finance Code apply here.
1. DEVOLL’ S NEW ARGUMENT
In his reply brief, DeVoll contends, for the first time on
appeal , that the bankruptcy court erred in calculating the anount
of his claimby not including extra days for | eap years and quarter
days when conputing the anount of post-judgnent interest due. As
DeVol |l raised this issue for the first timeinhis reply brief, the
Johnst ons have not responded to this argunent.
We generally do not consider argunents raised for the first

time on appeal inareply brief. Cavallini v. State FarmMit. Auto

Ins. Co., 44 F.3d 256, 260 n.9 (5th Cr. 1995); Insilco Corp. v.

United States (In re Insilco Corp.), 53 F.3d 95, 99-100 (5th G

judgnent. See, e.qg., Mch. Conp. Laws 8 691.1176; Hosp. Serv.
Plan v. Warehouse Prod. & Sales Enployees Union, 429 N Y.S. 2d 31,
32 (N.Y. App. Div. 1980); Dooley v. Rubin, 618 A 2d 1014, 1017-18
(Pa. Super. C. 1993). But see, e.q., Mke Smth Pontiac GV,
Inc. v. Mercedes-Benz of N. Am, 741 A 2d 462, 469-70 & n.8 (M.
1999) (holding that the rate of post-judgnent interest on a
foreign judgnment enforced in Maryland is determ ned by the | aw of
the forum rather than by that of the judgnent-rendering state,
but recogni zing that this position espouses the mnority view).
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1995). At nost, our review would be under a plain error standard,
which requires that the error be “clear” or “obvious” and that it
af fect substantial rights as well as the fairness, integrity, or

public reputation of judicial proceedings. Dufrene v. Browning-

Ferris, Inc., 207 F.3d 264, 268 (5th Gr. 2000). DeVol |’ s

contentions do not satisfy this narrow standard of review, even
assumng an error, there has been no showing that the alleged
calcul ation error affects substantial rights or that it inpugns the
integrity of judicial proceedings. Accordingly, we do not consider
DeVol | s new ar gunent.
1. CONCLUSI ON
For the foregoi ng reasons, the order of the district court is

AFF| RMED.



