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PER CURI AM *

This case returns to the panel following remand to the
district court to determne the proper scope of the immgration
i nspection at issue and to eval uate whet her probabl e cause exi sted

to arrest Chacon. See United States v. Chacon, 330 F.3d 323, 329

(5th Gr. 2003) (“Chacon 1|7). Havi ng now reviewed the factual
findings and | egal determ nations nmade by the district court on
remand, we find them consistent with this court’s precedents and

therefore AFFIRM the district court’s grant of Chacon’s notion to

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



suppress and REMAND wth instructions to vacate Chacon’s
convi cti on.
| . BACKGROUND

On Novenber 6, 2000, Border Patrol Agent Jade A. Whodr uff
boarded an Anericanos bus originating in El Paso, Texas, at the
Sierra Blanca inmgration checkpoint. Agent Wbodruff proceeded
through the bus asking for identification and questioning the
occupants regarding their inmgration status. Wen Agent Wodr uff
approached Chacon and his juvenile conpanion, Julio Carrillo, to
inquire about their citizenship, they identified thensel ves as
U S citizens. Agent Wodruff, noting that the two gave sonewhat
awkwar d responses, continued to the back of the bus and inspected
the restroomin the rear. Wile heading back to the front of the
bus, Agent Whodruff noticed the |uggage stowed under Chacon’s and
Carrillo's seats and began to wonder if the bags mght contain
narcotics. He then stopped next to the two passengers and began to
question themregarding their itinerary and the contents of their
| uggage. After obtaining consent to search the bags, Agent
Woodr uff di scovered a ni ne-pound bundle of marijuana in Carrillo’s
bag. The two were arrested and escorted off the bus.

During the proceedi ngs before the district court, Chacon
moved to suppress the evidence obtained as a result of the search
and his statenents nade followi ng the search. The district court

initially denied this notion in an order dated My 25, 2001.



Chacon then conditionally pled guilty to possession with intent to
distribute | ess than 50 kil ograns of marijuana, and was sentenced,
inter alia, to ten nonths of inprisonnment. On appeal, this panel
noted that the district court had “made no explicit finding whether
Agent Wbodruff had or had not conpleted his inmgration inquiries
of Chacon and Carrillo as he wal ked fromthe rear to the front of
the bus (or whether the bus’s immgration detention was unduly

prol onged.)” See Chacon |, 330 F.3d at 329. The district court

also “failed to address Chacon’s argunent that Agent Wodruff
| acked probabl e cause to arrest himsinply because he was traveling
wth a juvenile who was carrying marijuana in his baggage.” |d.
On remand, the district court found that Agent Wodruff had
conpleted his immgration inquiries of Chacon and Carrillo by the

time he returned fromthe back of the bus. See United States v.

Chacon, 2003 W 22231298, at *4 (WD. Texas, Sept. 19, 2003)
(“Chacon 117). Because the district court found that Agent
Whodruff’s additional questioning of Chacon and Carrillo did not
conformto the immgration purpose of the initial stop, it held

that under this court’s decision in United States v. Portillo-

Aguirre, 311 F.3d 647 (5th Gr. 2002), the detention was unduly
prol onged and was therefore inproper under the Fourth Amendnent.
Chacon 11, 2003 W 22231298 at *7-*10. As a result, the district
court reversed its initial denial of Chacon’s notion to suppress
and granted the notion as to all the evidence derived from the
search, as well as Chacon’s subsequent statenent. Chacon Il, 2003
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W 22231298 at *11. The district court also decided that, even if
the search had been constitutional, Agent Wodruff would not have
had the requi site probabl e cause to arrest Chacon nerely because he
was traveling with Carrillo. Id. at *12-*13. This appeal
f ol | owed.
1. DI SCUSSI ON

A.  Standard of Review

When analyzing a ruling on a notion to suppress, this
court reviews questions of |aw de novo and findings of fact for

clear error. See Chacon I, 330 F.3d at 326 (citing United States

v. Castro, 166 F.3d 728, 731 (5th Gr. 1999) (en banc)).
B. Scope of the Stop

Acting at the behest of this court, on remand the
district court undertook a conprehensive review of the evidence
adduced at trial and noted that Agent Wodruff nmade “five
unequi vocal statenents to the effect that he had conpleted the
i mm gration purpose of the stop” before proceeding fromthe back of

bus toward the front. See Chacon I, 2003 W. 22231298 at *3. At

the sane tinme, however, two ot her statenents nmade by Agent Whodr uf f
on cross-exam nation appeared to conflict with his statenents that
he had conpleted the inmmgration purpose of the stop. Id. To
reconcile the statenents, the district court carefully exam ned
their context and determ ned that Agent Wodruff had resol ved the

i mm gration status of both Chacon and Carrill o before he prol onged



the detention of the bus through his questioning. Id. at *4.
Regardl ess how this court m ght have evaluated the transcript, we
find no clear error in this factual finding.

The district court accordingly determ ned that Agent
Whodruff’s additional questioning of Chacon and Carrillo was not
obj ectively reasonabl e because it did not conformto the justifying
pur pose of the stop —determ ning the citizenship status of persons
traveling through the Sierra Bl anca checkpoint. 1d. at *5-*7. The

district court applied this court’s decision in Portillo-Aguirre,

a case involving the sane checkpoi nt, the sane Border Patrol agent

and a simlar factual scenario. In Portillo-Aguirre, this court

hel d t hat where a border patrol agent has conpleted the i nm gration
pur pose of a stop, questioning that unduly prolongs the duration of

the stop may be inproper under the Fourth Amendnent. See United

States v. Portillo-Aguirre, 311 F. 3d at 657 (holding that “if an

agent does not devel op reasonabl e suspicion of [crimnal] activity
before the justifying purpose of a checkpoint stop has been
acconpl i shed, he may not prolong the stop”). The district court’s
| egal determ nation, based on its factual determ nation that the
i mm gration purpose of the stop was conpl eted before the stop was
extended by Agent Wodruff’s additional drug-interdiction

gquestions, necessarily follows fromPortillo-Aguirre.

Notwi t hst andi ng this case, we continue to read Portillo-
Aguirre to hold only that where an agent acknow edges that the
immgration purpose of a stop has been conpleted, further
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questioning nmay inpermssibly extend the stop, and we reiterate

that Portillo-Aguirre “does not establish an inflexible rule

concerning i mm gration checkpoints that limts agents to one set of
questions.” Chacon |, 330 F.3d at 327-29. Mbreover, there is no
evi dence here, based on the court’s findings, that the agent was
alerted to additional facts that m ght have raised a reasonable
suspicion of crimnal activity as he was proceedi ng down the aisle
after checking the bathroom As a result, the evidence seized as
a result of the inproper search, as well as Chacon’s statenents to
authorities following his arrest, nust be suppressed.
C. Probable Cause for Arrest

Because we have affirnmed the district court’s suppression
ruling, we need not reach the question whether probable cause
exi sted to arrest Chacon.

I11. CONCLUSI ON

For the reasons discussed above, we AFFIRM the district

court’s grant of the notion to suppress and REMAND wth

instructions to vacate Chacon’s convi cti on.



