IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50820
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
PHI LLI P ARELLANQG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CR-269-ALL-SS

) February 6, 2002
Bef ore DUHE, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Phillip Arellano appeals the thirty-nonth sentence that he
recei ved upon revocation of his supervised release term Because
there are no applicable guidelines for sentencing after revocation
of probation, see US.S.G Ch. 7, Pt. A, 1, this court will uphold
Arellano’s sentence unless it is in violation of law or plainly

unreasonable. See United States v. Pena, 125 F.3d 285, 287 (5th

Cr. 1997).
Arellano first asserts that his sentence was unreasonably

excessive because it exceeded the proposed guideline sentence

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



range. As the guidelines for supervised release are
recomendations only, the court has broad discretion to inpose a
term of inprisonnent that was not limted by the recommended
gui deli ne range. Pena, 125 F.3d at 287.

Arellano al so contends that sentence nust be vacated because
the court failed to consider the facts set forth in 18 U S. C
§ 3553(a). “I'mplicit consideration of the [18 US. C] § 3553
factors is sufficient.” United States v. Teran, 98 F.3d 831, 836

(5th Gr. 1996). The court inplicitly considered the relevant
factors in inposing Arellano’ s sentence.

Arel | ano mai ntai ns that the sentence was pl ai nl y unreasonabl e.
Because the sentence inposed was within the statutory range of
puni shnment, it was not plainly unreasonable. See Pena, 125 F. 3d at
286.

Arellano also asserts that the district court erred in
sentencing himto nore than 24 nonths’ inprisonnent under Apprendi
v. New Jersey, 530 U. S. 466 (2000). He asserts that because the

indictnment did not allege a drug quantity, his original offense was
in fact a Cass Cfelony, requiring a maxi numtermof inprisonnent
of two years upon revocation of supervised rel ease under 18 U. S. C
8§ 3583(e)(3). As Arellano has not challenged the validity of his
indictnment, either on direct appeal or through collateral review,

he cannot do so now. See United States v. Mbody, F.3d |

2001 W 1643920 at *1 (5th Cr. Dec. 21, 2001)(No. 00-51242).
Moreover, as 18 U S.C. 8§ 3583(e)(3) requires the district court to

consi der the statute under which the original sentence was inposed



for determning the sentencing under supervised release, the
thirty-nonth sentence recei ved by Arel |l ano was appropri ate. Moody,
2001 W 1643920 at *1. Consequently, Arellano’s sentence is
AFFI RVED.



