IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50786
Summary Cal endar

JOSE MELENDREZ, JR

Pl ai ntiff-Appellant,

ver sus

FRANCI S E. SEIB, Drug Enforcenent Adm nistration, head DEA Agent
in charge of Eagle Pass, Texas, in his official capacity; MOSES
PENA, Drug Enforcenent Adm nistration, DEA Agent in Eagle Pass,
Texas, in his official capacity; LARRY LEON, Drug Enforcenent

Adm ni stration, fornmer DEA Agent in Eagle Pass, Texas, not in San
Ant oni o, Texas, in his official capacity; TONY QU NTANI LLA,

Former County I nvestigator of Zapata County, now a U. S. Border
Patrol Agent in Fort Hancock, Texas, in his official capacity;
ARNOLDO RAMOS, Sergeant/Investigative Departnment of Public Safety
in Del Rio, Texas, in his official capacity; UN TED STATES OF
AVERI CA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

USDC No. DR-01-CVv-1

 February 20, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *

Jose Mel endrez, Jr., federal prisoner # 06688-059, appeals

the dism ssal of his clains brought against state and federal
| aw- enf or cenent defendants under the Federal Tort O ains Act

(“FTCA”), 42 U.S.C. § 1983, and Bivens v. Six Unknown Nanmed

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Agents, 403 U S. 388 (1971). Ml endrez pleaded guilty to a drug-
trafficking conspiracy charge and was sentenced to prison in
1996. He now seeks damages under the FTCA on grounds that the
defendants commtted torts of abuse of process and negli gent
m srepresentati on by reconmmendi ng his prosecution on the
conspiracy charges while he was a confidential informant.

The district court correctly substituted the United States

for the individual federal defendants with respect to FTCA

claims. 28 U S C 8§ 2679(d); Rodriguez v. Sarabyn, 129 F.3d 760,
764 (5th Cr. 1997). The district court also correctly dismssed
the FTCA clains as tinme barred. Melendrez failed to show that he
had provided the defendants with adequate notice of his claim
wthin two years of its accrual as required by the FTCA. 28

US C 8§ 2401(b); Mntoya v. United States, 841 F.2d 102, 104

(5th Gr. 1988). Melendrez also failed to show any trickery or
i nducenent by the defendants that caused himto delay filing his
FTCA claim and he therefore is not entitled to equitable tolling

of the [imtation period. See Perez v. United States, 167 F.3d

913, 914 (5th Cr. 1999).
The district court correctly determned that Ml endrez’'s

8§ 1983 clains were barred by Heck v. Hunphrey, 512 U S. 477

(1994). Melendrez’'s damages all arise fromhis alleged w ongful
prosecution and inprisonnment, so that his present action
necessarily inplies that his conviction is invalid. WlIls v.
Bonner, 45 F.3d 90, 94 (5th Gr. 1995). Accordingly, Ml endrez
was required to show that his conviction had been set aside or

overturned in order for his civil rights action to accrue.
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Ils, 45 F.3d at 94. The district court also correctly applied

Heck to any Bivens clains that m ght renain agai nst the federal

def endants. Stephenson v. Reno, 28 F.3d 26, 27 (5th Cr. 1994).

The Bivens and 8 1983 clains were correctly dism ssed. Their
dismssal is “wth prejudice to their being asserted again until

the Heck conditions are net.” Johnson v. MElveen, 101 F. 3d 423,

424 (5th Gir. 1996).

We decline to consider Melendrez’s argunents that the
district judge should have recused hinself, because Melendrez did
not properly seek recusal in the district court. See United

States v. Sanford, 157 F.3d 987, 988-89 (5th G r. 1998). The

district court’s judgnent is AFFI RVED

Mel endrez has also filed a notion to suppl enent the record.
However, the itens he offers in supplenentation are already in
the record. His notion to supplenent is DEN ED

In his brief, appellee Tony Quintanilla has asked for an
award of costs for a frivolous appeal. Because he did not file a
separate notion as required by Fed. R App. P. 38, we refuse to
consi der the request.

DI SM SSAL AFFI RVED;, MOTI ON DENI ED



