UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50771
Summary Cal endar

M CHAEL LACEY,

Pl ai ntiff-Appellee,
ver sus

RUBEN TEJEDA, Etc; ET AL.,
Def endant s,

RUBEN TEJEDA, Bexar County Constable Precinct 5, Individually and
in his Oficial Capacity,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 00- CVv- 786- EP)

January 8, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *
Const abl e Ruben Tejeda appeals his being denied qualified
i muni ty agai nst M chael Lacey’ s First Arendnent retaliation claim
AFFI RVED.
| .
Lacey was enployed by the Bexar County, Texas, constable’'s

office, achieving the position of chief deputy before being

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



termnated in July 1998. Lacey contends that, prior to his
termnation, he becane aware of illegal activity in that office.
Lacey asserts: he was inforned that one deputy constabl e was usi ng
illegal steroids; Constable Tejeda received paynent for work done
for private citizens by deputy constables while on county tinme; and
the Constable did not report these paynents to the county auditor.

After Lacey informed Constabl e Tej eda about these itens, the
Constabl e ordered Lacey to provide himwth all information and
evidence he had relating to them Lacey refused; instead, he
provided the information to the Bexar County district attorney’s
of fice and the Texas Rangers. Lacey clains he was term nated due
to his refusal to provide the investigative files to the Constable
and because he provided the information to other entities.

Lacey filed a grievance with the Bexar County Cvil Service
Comm ssi on, which ordered his reinstatenent. Wen Constabl e Tej eda
refused to allow Lacey to return, Lacey unsuccessfully sought a
writ of mandanmus fromstate district court; the denial was upheld
by the Texas Court of Appeals on the basis the conm ssion was
W thout authority to order the reinstatenent. See Lacey v. Tejeda,
2001 W. 246810 (Tex. App. 2001).

Lacey filed this action in July 2000 under 42 U S.C. § 1983
and the Texas Wi stl ebl ower Act, claimng his term nation violated

his procedural and substantive due process rights and was in



retaliation for exercising his First Amendnent rights and for
reporting the alleged illegal conduct.

The County’s notion to di smss and/or for summary judgnent was
granted. Constable Tejeda’s sunmary judgnent notion was granted in
part and denied in part, leaving only the First Anmendnent
retaliation claimand denying qualified imunity. Lacey v. Tejeda,
No. SA-00-CA-786-EP, at 11 (WD. Tex. 30 Jul. 2001).

1.

In this interlocutory appeal, Tejeda naintains he is entitled
toqualified immunity, asserting: (1) there was no violation of a
clearly established constitutional right because Lacey’ s speech was
not public in nature and there was no nexus between the speech and
the termnation; and (2) his (Constable Tejeda’s) actions were
obj ectively reasonabl e.

The “denial of sunmmary judgnent on qualified imunity is ..

i mredi at el y appeal abl e, even when a genuine i ssue of material fact
exi sts, when the order determ nes a question of law'. Hare v. Cty
of Corinth, Mss., 135 F. 3d 320, 324 (5th Cr. 1998). Restated,
our jurisdictionis limted to immunity denials “turn[ing] upon an
i ssue of law and not of fact”. Stemv. Ahearn, 908 F.2d 1, 3 (5th
Cr. 1990), cert. denied, 498 U. S. 1069 (1991).

No authority need be cited for the fact that, in reviewing a

summary judgnent denial, we view the record de novo. O course,



the evidence is viewed “in the light nost favorable to the
nonnovant”. Hare, 135 F.3d at 325.

Constable Tejeda is entitled to qualified immunity unless:
Lacey has alleged the violation of a clearly established
constitutional right; and the Constable s conduct was objectively
unreasonable in the light of clearly established law. E. g., Harl ow
v. Fitzgerald, 457 U S. 800, 818 (1982).

A

For a First Anmendnent retaliation claim Lacey nust allege:
(1) he suffered an adverse enploynent action; (2) his speech
i nvol ved an i ssue of public concern; (3) his interest in making it
out wei ghed the defendant’s interest in efficiency; and (4) the
speech notivated the adverse enploynent action. Kennedy .
Tangi pahoa Parish Library Bd. of Control, 224 F.3d 359, 366 (5th
Cir. 2000). Constable Tejeda contends that Lacey has not satisfied
t he second and fourth el ements.

1

Concerning the fourth el enent, a nexus between the speech and
the termnation, Lacey asserts, and Constable Tejeda does not
contest, that the Constable never raised this issue in district
court. GCenerally, “we [do not] consider matters not presented to
the trial court”. St. Paul Mercury Ins. Co. v. WIIlianmson, 224
F.3d 425, 445 (5th Gr. 2000). Accordingly, we will not consider

this issue raised for the first tinme on appeal.



2.

Concerning the second elenent, the district court concluded
that Lacey’s speech involved an issue of public concern. W wll
assune this is a “m xed speech” case in that Lacey was speaki ng as
both citizen and enpl oyee. See, e.g., Teague v. Cty of Flower
Mound, Tex., 179 F.3d 377, 380-81 (5th Cr. 1999) (m xed speech
occurs where speech is of both a public and private concern; that
regarding police corruption is a matter of public concern; that
regardi ng condi ti ons of enploynent is a matter of private concern).

M xed speech is a matter of public concern if: (1) the
content “does not involve solely personal matters or [is not]
strictly a discussion of nmanagenent policies that is only
interesting to the public by virtue of the manager’s status as an
armof the governnent”; (2) the speech, even though not directed to
the public, is “nmade agai nst the backdrop of public debate”; and
(3) the speech is not “made in furtherance of a personal enployer-
enpl oyee dispute”. Kennedy, 224 F.3d at 372.

a.

Lacy reported alleged illegal drug use within the constable’s
office, as well as Tejeda’ s not disclosing paynent from private
parties for work by on-duty deputy constables. These subjects are
not a personal matter and are not of interest to the public solely
because of the Constable’'s status as an arm of the governnent.

Instead, this information goes to the very heart of public



confidence in the integrity of |aw enforcenent. Li kewi se, such
reporting is not a personal enpl oyer-enpl oyee di spute; these i ssues
are independent of, for exanple, his job performance or the
condi tions of his enploynent.

b.

Lacey’ s speech was not made to the public, but to the district
attorney and the Texas Rangers. Accordingly the issue is whether
it was nmade against the backdrop of public debate. There is
certainly public debate regardi ng police m sconduct; and, as the
district court found, although Lacey did not take his allegations
to the nedia, other deputy constables did report to the nedia
al l eged corrupt practices wthin the constable’'s office.
Therefore, Lacey’s report was nmade agai nst the backdrop of public
debat e regardi ng police m sconduct.

In sum Lacey alleged the violation of a clearly established
constitutional right.

B

Therefore, the next inquiry is whether Constable Tej eda acted
obj ectively reasonably. Although the Constable contends he did so
act, he did not present this issue to the district court. ( Nor
does he contest Lacey’'s assertion that the issue was not raised
there.) Along this line, the district court did not nention, nuch
| ess rul e on, objective reasonabl eness. As stated, we generally do
not consider issues raised for the first time on appeal; we wll

not do so here.



L1l
For the foregoing reasons, the qualified inmunity denial is

AFF| RMED.



