UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-50724

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

BRI AN RUSSELL STEARNS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas, Austin

(A-99-CR 230-Al - JN)
July 23, 2002

Bef ore WENER and DENNI' S, Circuit Judges, and DUPLANTIER," District
Judge.
PER CURI AM **

Brian Russell Stearns was charged in an eighty-two count

superseding indictnment with securities fraud, mail fraud, wre

"District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

""Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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fraud, making fal se statenents, Social Security Card fraud, noney
| aundering, and possessing a firearmas a felon. Stearns pleaded
not guilty, and the case was tried before a jury. During trial,
t he governnment voluntarily dism ssed counts sixteen and sevent een,
and the jury convicted Stearns on the renmaining counts. The
district court sentenced Stearns to an aggregate term of
i nprisonment of 360 nonths and to an aggregate term of supervised
rel ease of five years. The district court ordered Stearns to pay
$36,054,990 in restitution and an $8,000 special assessnent.
Stearns appeals his conviction on count fifty-five and his

sent ence. W AFFI RM

FACTS

From February 1998 to February 2000, Stearns, then a resident
of Austin, Texas, operated a vast Ponzi schene.! He made false
representations to investors and | enders concerni ng hi s background,
financial status, and occupation. Stearns represented hinself as
a “Master Trader” and purported to sell and trade securities,
medi umtermnotes, high-yield European bank debentures, and bonds.
He further represented that he owned $2.3 billion worth of Barcl ays

Bank bonds and $40 million worth of Federal Hone Loan Bank bonds,

! “Ponzi was the last nane of the swindler in Cunningham v.
Brown, 265 U.S. 1 (1924). The termhas cone to be used to descri be
a schene whereby the swi ndl er uses noney fromlater victins to pay
earlier victins.” Quidry v. Bank of LaPlace, 954 F. 2d 278, 280 n. 1
(5th Gr. 1992).




whi ch woul d be used to secure and guarantee his investors’ funds.
Stearns forged docunents to provide support for these and other
m srepresentati ons.

Over the course of his schene, Stearns had over 350 victins
who invested alnost $60 million. To promote his schene, Stearns
used the help and services of several sophisticated individuals
such as Phillip Wlie, Stearns’s attorney, and Robert Caron, a
br oker and manager of Peregrine Strategies investnent fund. Wlie
acted as a collateral agent on sone |loans and investnents for
Stearns; received noney froma nunber of Stearns’s investors; and,
at Stearns’s direction, wred the noney to Stearns’s personal
accounts and purchased a $3 mllion Lear Jet for him Simlarly,
Caron recei ved paynents fromStearns’s investors and wote letters
on behalf of Stearns to prospective investors stating that he and
Stearns had done nultimllion dollar deals together. Both Wlie
and Caron acconpani ed Stearns to a neeting with a bank officer from
Bank of Anmerica regarding a $20 mllion loan, in which they
asserted that Stearns owned the $2.3 billion Barclay Bond free and
cl ear.

Per haps nost i nportantly, Stearns enpl oyed the hel p of anot her
broker, Jerry Vosselman, to further facilitate his fraudul ent
activity. Vosselman was introduced to Stearns via a contact from
Stearns’s busi ness associ ate, Anwar Heidary — a noney manager with
whom Vossel man had al so engaged i n high-yield investnent schenes at
t he expense of unsuspecting investors. |In June of 1998, Vossel man
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and Stearns entered i nto a busi ness arrangenent, whereby Vossel man
agreed to act as Stearns’s agent and solicit investors, whose noney
St earns was supposed to place in nediumtermnotes. Vossel man was
to guarantee investors a forty percent nonthly return, and he and
Stearns were to divide evenly the remaining profits.

During the next two nonths, Vossel man secured $4.3 mllion
from four investors. The investnent funds were deposited into
Vossel man’ s brokerage account and then wired directly to Stearns.
During that period, Vosselman was in contact with Stearns by
tel ephone five or ten tines a day. One investor, Brent Butts,
unaware of Vosselnman’s relationship with Stearns, invested $3.3
mllion with Vossel man between June 24 and Septenber 25, 1998
based in part on Vossel man’s representations that he had traded in
medi um term notes for over three years and had been so successful
that he was thinking of retiring. Although the first paynent was
made on Butt’s investnent, the second paynent, due in Septenber,
was not made. Butts voiced concern to Vossel man and began calling
him on a daily basis. Vossel man, attenpting to reassure Butts,
told Butts not to worry and that “everything was . . . still
wor ki ng.”

Vossel man eventual | y began avoiding the calls. Wen pressed,
Vosselman finally identified Stearns as the trader, but then
attenpted to reassure Butts by telling hi mof Stearns’s credentials
and hi s experience trading nediumtermnotes in Germany. Vossel man
also provided Butts with a docunent supposedly generated by
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Interpol showing Stearns’s qualifications and with a copy of a
printout of a Bloonberg screen supposedly showing that Butts’'s
funds had been used to purchase a nedium term note on the Abbey
National Bank in the United Kingdom |In addition, Vosselnman told
Butts that Stearns had an inpressive hone in Austin and that
Vossel man was thinking of buying a ranch outside of Austin to
facilitate their business dealings. Vosselman finally resorted to
giving Butts a series of excuses: that the funds had been wired to
Stearns but the wire had been | ost, that the wire was found but had
been sent to the wong bank, and that the noney had been w red back
to Mdirgan Stanley so that taxes could be wthheld. Finally,
Vossel man told Butts that he and Stearns operated a hedge fund and
that Butts’s funds would be invested in the hedge fund if the
problemwi th Morgan Stanley could not be resol ved.

In October 1998, when the second paynent was two-to-three
weeks |l ate, Butts insisted on speaking with Stearns. Vossel man
di scouraged this at first but finally agreed to set up a conference
call, which happened on Cctober 23, 1998. During this call,
Stearns was evasive and refused to tell Butts when the second
paynment woul d be made. Butts insisted on having a contact nanme and
nunber for future reference, but Stearns gave hi ma phony nane and
nunber . 2

Vossel man al so solicited funds fromanot her i nvestor, Barrett

2 Only after Butts's attorney got involved was the npney
recovered in April 1999.



Morrison, wthout disclosing his relationship with Stearns and
under the pretenses that he was the trader. Again, Vossel man made
vari ous excuses when the first paynent on the investnent contract
was due in October 1998, including falsely telling Morrison of the
death of a close friend. He also falsely told Mrrison that the
nmoney had been frozen because another investor had conplained to
state authorities.

During the course of all this m sconduct, Vossel man received
a nunber of gifts and/or paynents from Stearns. I n August or
Sept enber of 1998, Stearns gave Vossel man a $98,000 gift to help
hi m purchase a condomnium Simlarly, between June and the fal

of 1998, Stearns gave Vossel man $45,000 in gifts or salary.

L. ANALYSI S

A. Suf ficiency of the Evidence —Count Fifty-Five

St earns contends that the evidence was i nsufficient to sustain
his conviction on count fifty-five, which charged himw th noney
| aundering to pronote unlawful activity, in violation of 18 U S. C
8§ 1956(a)(1)(A)(lI). Because Stearns tinely noved for judgnent of
acquittal at the close of the governnent’s case and again after
both sides rested, this court reviews a sufficiency of the evidence
challenge in the light nost favorable to the verdict and uphol ds
the verdict if, but only if, arational juror could have found each

el enrent of the of fense beyond a reasonabl e doubt. United States v.




Brown, 186 F.3d 661, 664 (5th Cr. 1999); United States v. Pruneda-

&onzal ez, 953 F.2d 190, 193-94 (5th Gr. 1992); Fed. R Crim P.
29(a).

To obtain a conviction wunder & 1956(a)(1)(A)(i),®* the
gover nnment nust prove beyond a reasonabl e doubt that the defendant
“(1) conducted or attenpted to conduct a financial transaction, (2)
which the defendant knew involved the proceeds of unlaw ul
activity, (3) with the intent to pronote or further unlawf ul
activity.” Brown, 186 F.3d at 668 (internal quotation omtted).
Mer e evi dence of pronotion of an unlawful activity does not satisfy
the intent-to-pronote elenent. 1d. at 670. The governnent nust
show that “a dirty noney transaction that in fact pronoted
specified unlawful activity was conducted with the intent to
pronote such activity.” [d. However, “[t]his does not nean that
there nust always be direct evidence, such as a statenent by the
defendant, of an intent to pronote specified unlawful activity.”

| d. In fact, “[d]irect evidence is seldom avail able.” United

318 U.S.C. 8§ 1956(a)(1)(A) (i) makes it illegal for:
(a) (1) Woever, knowing that the property involved in a
financial transaction represents the proceeds of sone
form of wunlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activity
(A (i) wwth the intent to pronote the carrying on of
specified unlawful activity; . . . .
Subsequently, the noney |aundering statute defines “specified
unl awful activity” to include mail and wire fraud. See 18 U S.C.
88 1956(c)(7) (A, 1961(1).



States v. Johnson, 971 F.3d 562, 566 (10th Cr. 1992). “In many

cases, theintent to pronote crimnal activity may be inferred from
the particular type of transaction” or from the surrounding
circunstances. Brown, 186 F.3d at 670; Johnson, 971 F.3d at 566.

Al t hough an “intent to pronote” cannot be inferred fromthe
conduct of a “defendant who . . . deposits proceeds of sone
relatively mnor fraudul ent transactions into the operating account
of an otherwise legitimte business enterprise and then wites
checks out of that account for general business purposes,” Brown,
186 F. 3d at 671, “[w hen the business as a whole is illegitinmate,
even individual expenditures that are not intrinsically unlawf ul

can support a pronotion noney | aundering charge.” United States v.

Pet erson, 244 F.3d 385, 392 (5th Cr. 2001). For exanple, in

United States v. Jackson, 935 F. 2d 832, 840-42 (7th CGr. 1991), the

court inferred “intent to pronote” from the defendant’s use of
illegal funds to purchase beepers because the beepers played an
inportant role in the defendant’s drug trafficking schene.

Count fifty-five alleged that Stearns used noney obtained
through wire fraud to pay two past-due nortgage paynents totaling
$36, 368. 39. Stearns does not dispute either making the paynent or
the source of the funds. Instead, citing Brown, he contends that
the paynent of the nortgage on his residence was a strictly
personal expenditure and that the governnent failed to prove that

the transaction was intended to pronote unlawful activity.



We reject Stearns’s contention, as this case is unlike Brown,
in which an autonobile deal ership defrauded |enders by hel ping
unqual i fi ed buyers obtain financing and then used those proceeds to
sati sfy ordi nary busi ness expenditures that bore norelationto the
fraud. The court in Brown failed to find an “intent to pronote”
because the ordinary business expenditures failed to “play[] an
important role” in the defendant’s crimnal schene.* |Instead, we

find persuasive the Tenth’s Crcuit’s decisionin United States v.

Johnson, 971 F.2d 562 (10th G r. 1992), where the defendant, I|ike
Stearns here, used the proceeds of a wire fraud schene to pay off
the nortgage on his house. In finding sufficient evidence to
support a noney | aundering conviction, the court stated:
The evidence clearly showed that the defendant used the
office in his honme to carry out the fraudul ent schene.
In addition, the defendant’s aura of |egitinmacy was
bol stered in the mnds of investors who saw the
def endant’ s house. The circunstances give rise to an
inference that the defendant paid the nortgage on the
house so that he could continue using the office in
furtherance of the fraudul ent schene.

|d. at 566.°

4 United States v. Brown, 186 F.3d 661, 670 (5th GCr. 1999).

5> Although there is, admttedly, |anguage in Johnson which
suggests a distinction between paying off a nortgage and nmaking a
regul ar nonthly paynment, we do not find this distinction to be a
meani ngf ul one, as both courses of action protect the defendant’s
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In relying on the Tenth Crcuit’s case in Johnson, we are
m ndful of the Sixth Crcuit’s adnonition that not all hone
nortgage paynents support the “intent to pronote” prong nerely

because the residence is used as a business office. United States

v. McGhee, 257 F.3d 520 (6th Gr. 2001). That is, the court in

McGahee rejected the governnent’s argunent because there the
defendant’s “hone did not play an integral part in the enbezzl enent
schene,” and “[ p]ayi ng for personal goods, alone, is not sufficient
to establish that funds were used to pronote an illegal activity.”
Id. at 527. Because in McGahee defendant’s use of his hone as his
business office was “nerely a convenience,” “the reasonable
conclusion [wa] s not that [the defendant] nmade the paynent with the
intent to pronote the enbezzlenent, but rather with the intent to
sustain his personal living quarters.” |d.

The record here, however, reveals that this case is nore |ike
Johnson, than Brown and M Gahee. Here, Stearns nmintained an
of fice at his hone, where he operated portions of his schene. Wen
he was arrested, agents searching the house found busi ness records
and several docunents used in the schene, including forged letters
that Stearns used to tout his investnent offerings as risk-free.

Sone victine testified to fraudulent activities conducted in

“right to continue using the office and the hone.” Thus, the
relevant teaching of Johnson is that a sufficient connection
between a defendant’s residence and his unlawful activity wll
permt a jury to legitimately infer that the defendant nade a
nort gage paynent with “dirty noney” with the intent to pronote or
further the unlawful activity.
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Stearns’s house. He held neetings there with investors and
| enders, told potential investors that he traded bonds from hone,
and recei ved cash at hone on at | east one occasion.

More i nportantly, Stearns used his expensive hone to create an
aura of legitimacy® for his investnent schene. He displayed to
various potential investors either the house itself or his office
facilities. One investor testified that the inpressive nature of
t he house gave hi ma sense of confort in his dealings with Stearns,
and Vossel man nentioned the house when trying to confort Butts
after he failed to receive the second paynent on his investnent.
Finally, when Stearns pursued the ill-fated Bank of Anerica | oan,
he included a picture of his house with the |oan application.

These facts distinguish this case from Brown, where the
proceeds of fraudulent transactions were deposited into an
operating account and then wused to satisfy general business
expenses unrel ated to the fraud, and McGahee, where the court found
that the defendant’s hone did not play a significant role in his

enbezzl enent scheme. I nstead, this case is closer to Johnson

6 See United States v. Ooerhauser, 284 F.3d 827 (8th Cir. 2002)
(concluding that transfers of illegal funds froma Ponzi schene to
a charity were nore than nere “benign expenditures” because the
transfers to charity pronoted the continuation of the fraud, as the
corporation “induced investors to give themnoney by stating their
profits went to charity and by promnently displaying plaques
comenorating their contributions,” thus giving an aura of
legitimacy to the enterprise); United States v. Savage, 67 F.3d
1435, 1440 (9th Gr. 1994) (stating that “circunstantial evidence
of intent to pronote a fraudul ent schene exists if the transfer
Il ends an ‘aura of legitinmacy’ to the schene”).
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where the governnent established a |ink between the defendant’s
resi dence and his fraudul ent schene. Accordi ngly, because the
connection between Stearns’s house and his unlawful activities
supports a jury inference that he nade the nortgage paynent with
the intent to pronote those activities, we affirm the jury’'s

verdi ct on count fifty-five.

B. Sent ence Enhancenent

Stearns further contends that the district court erred by
overruling his objection to the enhancenent of his offense |evel
under U.S.S.G § 3Bl1.1(a) for being an “organi zer or |eader” of an
extensive crimnal activity. “The district court’s determ nation
that a defendant is a US S.G § 3Bl1.1 organizer is a factual
finding which this court reviews for clear error. A factual
finding is not clearly erroneous if it is plausible in light of the
record read as a whole. This court reviews a sentencing court’s

application of the guidelines de novo.” United States v. G raldo,

111 F. 3d 21, 23 (5th Cr. 1997); see also United States v. Alfaro,

919 F.2d 962, 966 (5th Cr. 1990).

Under U.S.S.G § 3Bl.1(a), a defendant’s sentence may be
enhanced if he “was an organi zer or leader of a crimnal activity
that involved five or nore participants or was otherw se
ext ensive.” US S G 8§ 3Bl.1(a) (enphasis added). Al t hough

St earns does not contend that he did not act as an “organi zer or
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| eader”” or that the crimnal activity was not “otherw se
extensive,” he does argue that no one else involved in the schene
qualified under the sentencing guidelines as a “participant” for
him to lead or organize. That is, even under the “otherw se
extensive” prong of 8§ 3Bl.1, “the defendant nust have been the

organi zer, | eader, manager, or supervisor of [at |east] one or nore

ot her participants.” 1d. 8 3B1.1, Application Note 2. See United
States v. Ronning, 47 F.3d 710, 712 (5th Cir. 1995). “A
‘participant’ is a person who is crimnally responsible for the

comm ssion of the offense, but need not have been convicted."
US S G 8 3BlL.1, Application Note 1. |In other words, to qualify
as a participant, a person “need not have been charged or
convicted” with the defendant but need “only have participated

knowi ngly in sone part of the crimnal enterprise.” United States

v. Boutte, 13 F.3d 855, 860 (5th GCr. 1994).8

Stearns contends that the district court clearly erred in
finding that Vosselnman, Caron, and Wlie were participants in
Stearns’s schene because it found only that they were know edgeabl e
of Stearns’s m sconduct, not that they were crimnally responsible

for the comm ssion of the offense. Stearns relies on this court’s

" “TA] leader or organizer nust control or influence other
people.” Ronning, 47 F.3d at 712.

8 See also United States v. Alfaro, 919 F.2d 962, 967 (5th GCir
1990) (“We do not require each ‘participant’ to have comm tted each
el enrent of the offense; rather, we require each of the participants
to play sonme role in bringing about the specific offense
charged.”).
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opinion in United States v. Ml oof, 205 F.3d 819, 830 (5th Cr.

2000), in which we vacated a defendant’s sentenci ng enhancenent and
remanded for resentencing because the district court found only
that “other persons knew what was going on,” wthout “otherw se
indicat[ing] that it had determ ned that [the participants] had
intentionally or wilfully participated in the crimnal conspiracy
or point[ing] to the evidence in the record that woul d support such
a finding.” 1d. This court stated, “WIIful participation is an
essential elenent of the crinme of conspiracy; nere know edge of a
conspiracy does not itself nmke a person a conspirator.” Id.
(internal quotation omtted).

Al t hough Stearns’s argunent has surface appeal, it is clear
froma review of the whole record and the entirety of the district
judge’s colloquy that the district judge did not clearly err in
finding at | east one other participant in Stearns’s crinme, and thus
enhancing Stearns’s sentence.® Unlike in Mloof, the evidence in
this record of the “willful participation” of others is clear.
There is no dispute that Vossel man, Caron, and Wlie acted as
internmediaries for Stearns, raising noney fromthird parties for

i nvest ment purposes and passing the noney on to Stearns. It is

® Even if we were to find that the district judge applied the
wong legal standard in determning whether the individuals
i nvol ved were participants, such a finding would not nerit reversal
here, as the district court’s finding that Stearns was a §8 3B1. 1(b)
organi zer was not clearly erroneous. See United States v. G raldo,
111 F.3d 21 (5th Gr. 1997) (affirming a district court’s
sent enci ng enhancenment under 8 3B1.1 based on the evidence in the
record, despite the district court’s legal error).
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equally clear that, at a m ninum Vossel man (who testified under a
grant of inmmunity) was so know edgeabl e and intimately connected in
Stearns’s schenme that he unquestionably possessed the requisite
“crimnal intent” to qualify as a participant under U S S. G 8§
3B1.1.® Vossel man knew that his investors had |lost noney in a
simlar high-yield investnent program with Stearns’s associate,
Hei dary. Neverthel ess, Vossel man solicited i nvestors on Stearns’s
behal f. Vossel man al so accepted nearly $145,000 in gifts from
Stearns, sone of it even after Stearns had failed to pay
Vossel man’ s i nvestors. Vossel man becane evasive and gave false
expl anations for Stearns’s failures to make paynents to i nvestors,
thus putting the investors’ noney at risk for an additional period
of time. Furthernore, Vossel man m srepresented his qualifications
and his role in the investnment schene to Butts and Morrison. Thus,
it is clear that Vossel man “partici pated knowi ngly” in the schene
and “play[ed] sone role in bringing about the specific offense[s]
charged.” Boutte, 13 F.3d at 860; Alfaro, 919 F.2d at 967.
Because the district judge's factual findings are not inplausible
in light of the record read as a whole, we affirm the district

court’s sentenci ng enhancenent.

I'11. CONCLUSI ON

10 Because the enhancenent guideline requires only one
participant, it is not necessary for us to consider whether Caron
and Wlie were al so participants.
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For the foregoing reasons, the district court’s judgnent and

sent ence are AFFI RVED
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