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PER CURI AM *

Fernando and Patricia Miuriel having been convicted for, inter
alia, wre fraud and noney |aundering, primarily at issue is
whet her, on this record, the paynent of routine business expenses,
as well as a substantial paynent to the defrauded entity,
constitute “pronotion” noney | aundering. Also at issue are:
whether the jury charge should have included a good faith
i nstruction; and whet her clai med prosecutorial m sconduct at trial

mandat es reversal. AFFI RVED.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

In 1996, Fernando Muriel founded Full Service Staffing (FSS),
a sole proprietorship providing tenporary workers to client
busi nesses. After FSS paid the tenporary enployee, it billed the
client that anount, plus a mark-up

In 1997, Muriel contracted with Phillips Financial Corporation
for it to fund FSS payroll through a factoring agreenent. Wekly,
FSS provided Phillips a list of the hours and billing rate for its
enpl oyees who worked for clients; Phillips would advance FSS
approximately 90 percent of this amount (holding 10 percent in
reserve), |less a conm ssion of approximtely 5 percent.

Phillips, in turn, would collect fromthe clients. |f they
did not pay, FSS was assessed a service charge to ensure its help
in collection. And, Phillips had full recourse against FSS for
uncol | ected anounts.

Inearly 1998, Phillips began experiencing serious problens in
collecting from FSS clients. When Wggs, Phillips’ president,
contacted Miuriel about these problens, Miriel assured Wggs he
woul d “get them|[enpl oyees hel ping run FSS that Muriel relied upon]
back in shape and advise them if we needed to get things back
current”. Miriel also told Wggs: he was hiring Patricia Peters
(now Muriel’s wfe); she “was a super bookkeeper” and a “super

collector”; and “he was going to get everything strai ghtened out”.



In fact, FSS was submtting payroll data to Phillips for
several fictitious clients, in addition to doing so for legitinate
ones. Accordingly, Phillips paid FSS for work that never occurred
and was left to bill entities that did not exist. Between January
and July 1998, approxinmately 60 percent of all factored sales by
FSS were fraudul ent.

Concerni ng Muri el, enpl oyees brought billingirregularitiesto
his attention at |east tw ce; each tinme, he assured them he woul d
“Investigate it and rectify the situation”. Wen Miriel’s brother
began receiving invoices from Phillips addressed to a fictitious
client, Miuriel told his brother he needed to use his address
“because he had sone things to clear up”

Muri el also placed a lam nated card on his brother’s mail box
with the name of a fictitious client and instructed his brother to
bring himthe Phillips invoices when received. Wen an FBI agent
contacted Miuriel’s brother, Miriel instructed himnot to discuss
t he invoi ces.

As for Ms. Miriel, she prepared and filed the DBA
certificates for several of the fictitious clients. The address
for one was an office rented in her nane. Wen Phillips’ president
(Wggs) talked with her concerning the collection problens, she
told him she was on her way to job sites to retrieve tine cards

fromclients that, unknown to Wggs, did not exist.



The Miriels were charged with wre fraud, interstate
transportation of fraudul ently obtai ned property, noney | aunderi ng,
and rel ated conspiracy counts. Miriel was convicted on all counts;
Ms. Miuriel, all but several substantive counts. Their notions for
judgnent of acquittal were granted on several of the noney
| aunderi ng counts.

.

At issue is whether: a good faith instruction should have
been given; the prosecutor’s clainmed inproper questioning and
remar ks mandat e reversal ; and paynents of routine busi ness expenses
and one paynent to the defrauded entity constitute “pronotion”
nmoney | aunderi ng.

A

The Muriels contend two instructions should have been given
concerning their clainmed good faith. The first stated: the “good
faith of a defendant” is a conplete defense to the charges; “good
faith” nmeans “a belief or opinion honestly held, an absence of
malice or ill wll, and an intention to avoid taking unfair
advant age of another”; and an “honest m stake in judgnent or an
honest error in managenent does not rise to the |level of intent to
defraud”. The second, entitled “FRAUDULENT | NTENT”, contained

sim |l ar | anguage.



1

Ms. Miriel concedes she neither requested a good faith
instruction nor objected to not giving one. She cont ends
“obj ections nmade by one defendant in a nultiple defendant trial are
generally presuned to have been nade by all”. She al so adopts by
reference, pursuant to Federal Rule of Appellate Procedure 28(i),
the portion of Muriel’s brief addressing this issue.

The CGovernnent responds: such adoption is ineffective here,
because the inquiry is highly fact specific for each defendant;
and Muriel’ s objection did not preserve this issue for Ms. Miriel.
For the reasons stated infra, we need not resolve these points
rai sed by the Governnent’s response. |n any event, the applicable
standard of reviewis plain error; and the claimfails even if we
allow Ms. Miuriel to adopt that portion of Muriel’s brief.

2.

Usually, we review for abuse of discretion the district
court’s refusal of Muriel’s proposed good faith instructions. See,
e.g., United States v. Storm 36 F.3d 1289, 1294 (5th G r. 1994),
cert. denied, 514 U S. 1084 (1995). That standard, however, is not
applicable in this instance. The Miuriels’ contention on appeal is
that the good faith instructi ons were necessary because the charge
i ncluded a deliberate ignorance instruction. Miriel states in his
reply brief: “The governnent’s brief never joins issue with M.

Muriel’s main point: the ‘deliberate ignorance’ instruction



di stinguishes this case fromall other cases in this Crcuit in
whi ch this Court has held the absence of the good faith instruction
to be harm ess”. (Enphasis added.) This contention, however, was
not presented in district court.

Accordi ngly, because this contention is raised for the first
time on appeal, we reviewonly for plain error. See United States
v. Threadgill, 172 F. 3d 357, 370 (5th Gr.), cert. denied, 528 U S.
871 (1999). Plain error occurs where there is “clear” or “obvious”
error that affects the Miuriels’ substantial rights (the outcone).
E.g., United States v. O ano, 507 U S. 725, 732-735 (1993); United
States v. Calverley, 37 F.3d 160, 162-64 (5th G r. 1994) (en banc),
cert. denied, 513 U S. 1196 (1995). Moreover, in our discretion,
we Wil correct plain error only if it “seriously affect[s] the
fairness, integrity, or public reputation of judicial proceedings”.
Calverley, 37 F.3d at 164 (internal quotation marks omtted).
(Even if the usual standard of review (abuse of discretion) were
appl i cabl e, and even assuming error, the result would be the sane
under a harm ess error analysis.)

For a refused instruction, error occurs when: it is a
substantially correct statenent; the charge did not substantially
cover the requested instruction’s content; and the om ssion
“seriously inpair[s] the defendant’s ability to present his

def ense”. Storm 36 F.3d at 1294.



The Muriels contend that, in the light of the deliberate
i gnorance instruction, their good faith instructions were necessary
toinstruct that, if the failure to investigate the possibility of
fraudul ent conduct was an “honest mistake in judgnent” or an
“honest error in managenent”, there would be no basis for guilt.
(I'nternal quotation marks omtted.)

Even assum ng these i nstructions are correct statenents, their
subst ance was covered by the charge. In defining “know ngly”, the
charge st at ed: “Whil e knowl edge on the part of the defendant
cannot be established nerely by denonstrating that the defendant
was negligent, careless, or foolish, know edge can be inferred if
t he defendant deliberately blinded hinself to the existence of a
fact”. (Enphasis added.) This instruction allowed the jury to
acquit if the Muriels negligently, carelessly, or foolishly chose
not to investigate, so long as it was not a deliberate attenpt to
blind thenselves to the existence of fraud within FSS. It goes
W t hout saying that deliberate ignorance of fraud is inconsistent
with any clainmed good faith on their part.

Next, according to the Miuriels, the absence of the requested
instructions substantially inpaired their defense because it
al l oned the Governnent “to capitalize on the deliberate ignorance
instruction”, evenif Miuriel “believed in good faith that [ FSS] was
not engaged in fraud”. (Enphasis added.) As discussed, deliberate

i gnorance of fraudulent conduct is at odds wth a contention of



subj ective good faith. The existence of one necessarily negates
the existence of the other. Therefore, refusing the instructions
did not prevent the Miuriels from attenpting to persuade the jury
that they did believe, in good faith, that no fraudul ent conduct
was occurring. See United States v. Graldi, 86 F.3d 1368, 1376
(5th Cr. 1996) (“a district court may refuse to submt an
instruction regarding good faith if ... the defendant has had the
opportunity to argue good faith to the jury”).

In short, there was no error. Even assumng error in refusing
the instructions, for the reasons stated above, the error is
certainly not “clear” or “obvious”. Moreover, given the evidence
agai nst the Muriels, they have not shown the refusal affected their
substantial rights. Restated, the instructions would not have
changed the trial’s outcone.

B

Mur i el next clains three instances of prosecutori al
m sconduct. Under the regular standard of review, a prosecutor’s
i nproper comments warrant reversal only if they affect a
defendant’ s substantial rights. United States v. Lowenberg, 853
F.2d 295, 302 (5th Gr. 1988), cert. denied, 489 U S. 1032 (1989).
We consider: “(1) the magnitude of the prejudicial effect of the
statenents; (2) the efficacy of any cautionary instruction; and (3)

the strength of the evidence of the defendant’s gquilt”. Id.



Muri el concedes no objection was nmade. Therefore, again we
review only for plain error.

The first clai mconcerns the cross-exam nation of Muriel. The
prosecut or asked hi m whet her wi tnesses whose testinony conflicted
with his were |vying.

Muriel cites United States v. Thomas, 246 F.3d 438, 439 n.1
(5th Gr. 2001), which stated that forcing a defendant to “call a
nunber of prosecution witnesses liars” was “inexcusable”; but held
that, in the context of the entire trial, reversal was not
war r ant ed. (Any error may well have been invited; on direct
Muriel’s counsel asked him to comment on testinony inconsistent
wth his. See United States v. Young, 470 U S. 1, 12-13 (1985
(“if the prosecutor’s remarks were ‘invited,’” and did no nore than
respond substantially in order to ‘right the scale,’” such coments
woul d not warrant reversing a conviction”).)

In his second claim Miriel points to the prosecutor’s
statenents during closing argunent: “l don’t believe what M.
Muriel told us on the witness stand”; and

Part of this schenme was to nmake
Muri el inaccessible and insulated, and you
want to know why that is in ny opinion? |
believe he’s a coward....

Is that a strong word? It is, but I
can’'t conme up with another one, and |’ m not
about to start lying to y'all.

United States v. Anchondo-Sandoval, 910 F.2d 1234, 1237-38

(5th Gr. 1990), stated a prosecutor’s comment that “the defendant

9



in this case is one of the nost artful liars | have ever nmet” was
“Inproper” and “inexcusable”, but held it did not constitute
reversible error. It noted any prejudice was neutralized by the
court’s cautionary instructions after defendants objected. Again,
however, Muriel did not object, nuch | ess request an instruction.

Concerning the prosecutor’s stating he believed Miuriel is a
coward, United States v. D ecidue, 603 F.2d 535, 553 (5th Cr.
1979), cert. denied, 445 U S. 946 (1980), and cert. denied, 446
U S 912 (1980), held that use of the term“coward” in descri bing
defendants who used others to do their “dirty work” was not
reversible error because it was not the “type of shorthand
characterization of an accused, not based on evidence, [which] is
especially likely to stick in the mnds of the jury and influence
its deliberations”. (Internal quotation marks omtted; alteration
inoriginal.) It also noted that “the characterization of ‘coward’
does not have the specific | egal connotation of a description |ike
‘fugitive’ and carries no risk of being m sconstrued as a |lega
conclusion”. Id.

Finally, Miriel points to the prosecutor’s closing argunent
statenent concerning Miuriel’s contention he acted foolishly, but
not crimnally. The prosecutor recounted to the jury: he once
remarked to a judge for whom he worked that he could not believe
that a crimnal in a particular case could be “so foolish or

stupid”; and the judge responded that, but for foolish crimnals,
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there woul d be none. The prosecutor told the jury that it is the
foolish crimnals who are caught and the smart ones who get away.
Muriel contends the statement alludes to evidence that was not
introduced at trial and was hearsay.

As described above, and for purposes of our plain error
review, the prosecutor’s challenged conduct was not “clear” or
“obvi ous” error. Even assumng it was, Miriel nust show his
substantial rights were affected. Accordingly, he contends that,
because his conviction “hinged” upon his testinony that he was not
aware of the fraud, the questioning and coments struck “at the
heart of [his] defense”.

The evi dence, however, supports not just Miuriel’s know edge of
t he fraudul ent schene, but his personal participation as well. In
sum in the absence of the contested conduct, the trial result
woul d not have been different.

C.

The Miriels challenge several of the substantive noney
| aundering convictions. They claiminsufficient evidence for two
office rent paynents (Counts 25 and 31) and one for copying costs
(Count 26) being intended to pronote the fraudul ent schene. Ms.
Muri el makes the same contention for an approximte $32,000 wire
transfer to Phillips (Count 30).

The Muriels noved for judgnent of acquittal at the close of

the Governnent’'s case and at the close of all the evidence. Those
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nmotions were denied by witten opinion. (Al t hough Ms. Miriel
moved for judgnent of acquittal on all counts in both her oral and
witten notions, she did not specifically challenge the evidence
concer ni ng Count 30 ($32,000 wire transfer), even though she did so
for several other noney |aundering counts. W need not determ ne
whet her she adequately preserved the clainmed error for that count
—her contention fails even under the traditional sufficiency-of-
t he- evi dence standard of review)

The denial of an acquittal notion is reviewed de novo. United
States v. Carbajal, 290 F.3d 277, 289 (5th Gr. 2002). “View ng
the evidence in the light nost favorable to the governnent, we nust
determ ne whether any rational jury could conclude from the
evi dence presented at trial that the governnent had proven all of
the elenents of the offense beyond a reasonable doubt.” Id. Al
“reasonabl e i nferences fromthe evidence nust be construed in favor
of the jury verdict”. United States v. Runyan, 290 F.3d 223, 238
(5th Gr. 2002) (internal quotation marks and citation omtted).

Pursuant to 18 U S.C. 8§ 1956(a)(1)(A) (i), the Miriels were
convicted of “pronotion” noney |aundering. That statute
crimnalizes conduct where the defendant,

knowng that the property involved in a
financial transaction represents the proceeds
of sone formof unlawful activity, conducts or
attenpts to conduct such a financial
transaction which in fact involves the
proceeds of specified unlawful activity

wth the intent to pronote the carrying on of
specified unlawful activity[.]

12



18 U.S.C. 8§ 1956(a)(1)(A)(i).

The Governnent nust prove the defendant: (1) “conducted or
attenpted to conduct a financial transaction”; (2) “which the
def endant knew involved the proceeds of illegal activity”; (3)
“Wth the intent to pronote or further unlawful activity”. United
States v. Cavalier, 17 F.3d 90, 92 (5th Cr. 1994). The Miriels
contest only the | ast el enent; they claiminsufficient evidence for
the paynents being nade with intent to pronote the fraudul ent
schene.

Concerning this |last elenent, there nust be “sonme evidence
that a dirty noney transaction that in fact pronoted specified
unlawful activity was conducted with the intent to pronote such
activity”. United States v. Brown, 186 F.3d 661, 670 (5th Cr
1999) (first enphasis added). Al t hough the Governnent is not
required to offer direct proof of the Miriels’ intending these

paynments to pronote the schene, the paynents nust neverthel ess

constitute “proof of a type of transaction ... that, on its face,
indicates an intent to pronote such activity”. 1d. at 670-71
1

I n resol vi ng whet her the rent and copyi hg expense paynents are
such transactions, we nust determ ne whether this conduct is nore

akin to that in Brown, which held the paynent of such expenses did

not constitute pronotion, or to that in United States v. Peterson,
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244 F.3d 385 (5th Gr.), cert. denied, 122 S. C. 133 (2001), and
cert. denied, 122 S. C. 142 (2001), which held such paynents did.

In Brown, defendants engaged in several side schenes to
defraud custoners of a legitimte car deal ership. For exanple, one
schene invol ved overchargi ng for docunent and |icense/title fees.
In holding that paynents for routine business expenses such as
of fice and phot ocopi er supplies were not made with the intent to
pronote these fraudul ent schenes, we noted that the “nexus between
t he charged expenditures and any fraud activity i s non-existent or
weak”. Brown, 186 F.3d at 669.

In Peterson, defendants challenged their pronotion noney
| aunderi ng convictions for the paynent of, inter alia, “office and
adm ni strative expenses”. 244 F.3d at 390. Yet, in Peterson, the
fraudul ent schene accounted for all but a mnute portion of the
enterprise’s revenues. The entity solicited fees from | andowners
to advertise the sale of their land. For such advertisenents, the
entity spent only three percent of the revenue received.

Pet erson held: when “the business as awhole is illegitinmte,
even individual expenditures that are not intrinsically unlawf ul
can support a pronotion noney |aundering charge”. ld. at 392
Accordi ngly, Peterson distinguished Brown on the basis that, in
Brown, “[t]he expenditures in question, for the basic operations of
the deal ership, only indirectly supported the fraudulent

operations”. 1d. at 391. |In contrast, in Peterson, “the fraud was
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not restricted to isolated i nstances —the evidence ... supports a
conclusion that essentially all of the property owners who paid ...
were treated to the sane fraudulent m srepresentations”. | d.

Unli ke Brown and Peterson, we are not faced with an entity
that is nearly either 100 percent legitinate or 100 percent
fraudulent. Instead, during the period these expenses were paid
wth the fraudulently received funds, the Miuriels acknow edge t hat
“the governnment’s own analysis shows that [FSS'] illegitinmate
busi ness accounted for approxi mately 60%of total sales”. Needless
to say, a business that is 60 percent fraudulent is far renoved
fromthe situation in Brown, where the schenes were ancillary to an
ot herwi se | egitinmte business.

Under these facts, the paynents of the contested expenses are
the types of transactions that can support a pronotion noney
| aundering conviction. To continue defrauding Phillips to the
extent that it did, FSS had to maintain office space to continue to
appear legitimate. |Itens such as copyi ng expenses were necessary
to maintain this illusion.

We acknowl edge “the inportance of not turning the noney
| aundering statute into a noney spendi ng statute”, Brown, 186 F. 3d
at 670 (internal quotation marks omtted); this is not such a case.
| nstead, the routine business expenses of a 60 percent fraudul ent
entity do nore than “indirectly” support the fraudulent schenme —

they are at its heart. Therefore, a reasonable juror could find
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beyond a reasonable doubt that these paynents are of the type
intended to pronote the schene.
2.

For FSS approxinmate $32,000 paynent to Phillips in April
1998, Ms. Miriel maintains that, because FSS owed noney to
Phillips for client businesses’ delingquencies, the paynent was not
made with the intent to pronote the fraudul ent schene. Unlike the
above-di scussed paynents, this transaction did not involve the
paynment of a routine business expense. Instead, it was a paynent
to the defrauded entity.

Even assuming there is no direct proof this paynent was
intended to pronote the schene, it is certainly the type of
transaction that, by its nature, evinces such intent. W t hout
question, the paynent directly perpetuated the fraud. A reasonable
juror could infer that this paynent was designed to placate
Phillips’ growng frustration and induce it to continue to pay into
the fraudul ent schene. Therefore, because we nust draw all
reasonabl e inferences in favor of the verdict, this claimfails.

L1,
For the foregoing reasons, the judgnents are

AFFI RVED.
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