IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50445
Summary Cal endar

BRI AN D. MCQUEEN,
Pl ai ntiff-Appellant,
ver sus

L. DONDY, Etc.; ET AL.,
Def endant s,

DAVI D RAI NBOLT; DENNI'S L. HERRON, Captain, also known as FNU
Herron; GRACE KENNEDY, al so known as G Kennedy, Lieutenant;

DI ANA KEY; BELI NDA HOOPER, JOHN DCES; RI CHARD STRELSKEY, al so
known as FNU Strel skey; HEATH BALLARD, al so known as FNU Bal | ard;
DELPHI S BI NVALL, al so known as FNU Bi nwal | ; DAVI D MOYA; KENNETH
GREEN, JR, also known as FNU Green; JIM A SHAW also known as
J. A Shaw;, CHARLES C. BELL, also known as C. C. Bell; RANDOLPH
MCVEY; JOHN SCHALL; CHARLES RI DGE; K. RATNARAJAH,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 99- CV-38

Decenber 27, 2001
Before JONES, SM TH and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

Brian D. McQueen, Texas state prisoner # 631997, filed a
notice of appeal from the district court’s grant of summary
judgnent to all of the defendants in this 42 U S.C. 8§ 1983 civil
rights action. W DI SMSS the appeal as frivol ous.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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McQueen’ s sol e contention on appeal is that defendant-
appel l ee Correctional Oficer Del phis Binwall violated MQueen’s
Ei ght h Amrendnent rights by having McQueen’s head shaved by anot her
inmate. M Queen has failed to show that there is a genuine issue
whet her he had the requisite physical injury to entitle himto
damages therefor, or to support a claim for enotional or nenta

suffering. See Fed. R Cv. P. 56(c); Siglar v. Hi ghtower, 112

F.3d 191, 193 (5th Cr. 1997). The district court also did not err
in finding that there was no genui ne i ssue whet her Binwal |l acted in
a malicious or sadistic manner which was “repugnant to the

consci ence of mankind.” See Hudson v. McMIlian, 503 U S. 1, 9-10

(1992). McQueen’s appeal is due to be dism ssed as frivol ous
because it | acks arguable nerit. See Howard v. King, 707 F.2d 215,
220 (5th Cr. 1983).

The di sm ssal of McQueen’ s conplaint as frivol ous and t he
di sm ssal of this appeal as frivol ous each counts as a “strike” for

t he purposes of 28 U . S.C. 8§ 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387 (5th Gr. 1996). W note that McQueen has at | east
one ot her strike against him See McQueen v. Butler, No. 2:99-CV-

0025 (N.D. Tex. Feb. 23, 1999). By accunul ating three strikes,

McQueen is BARRED from proceeding in forma pauperis in any
subsequent civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmmnent danger of
serious physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED;, 28 U.S.C. 8§ 1915(g) BAR | NVOKED



