IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50319

Summary Cal endar

EMVA PATRI CK
Plaintiff - Appellant

ANTHONY J. PRI NCI PI, SECRETARY OF THE U. S. DEPARTMENT OF
VETERANS AFFAI RS

Def endant - Appell ee

Appeal fromthe United States District Court
for the Western District of Texas, Waco D vi sion
No. W 00- CA-98

Cct ober 5, 2001

Before KING Chief Judge, and H GE NBOTHAM and BENAVI DES, G rcuit
Judges.

PER CURI AM ~
In district court, Plaintiff-Appellant Emma Patrick asserted
racial discrimnation and retaliation clains pursuant to Title

VII of the Cvil Rights Act of 1964 (“Title VI1”), 42 U S.C. 8§

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



2000e et seq.. Patrick appeals fromthe district court’s grant
of summary judgnent in favor of Defendant- Appellee Anthony J.
Principi, Secretary of the United States Departnent of Veterans
Affairs (the “Secretary”). For all the follow ng reasons, we

AFFI RM t he judgnent of the district court.

| . Factual and Procedural History

Patrick, an African-Anerican, is currently enployed by the
United States Departnent of Veterans Affairs at the Tenple
Integrated Care Facility as a “Nurse I1.” On March 11, 1996,
Patrick was not selected for a position as an Eveni ng/ Reli ef
Nursing Supervisor. On April 24, 1996, Patrick contacted an
Equal Enpl oynent Qpportunity (“EEO) Counselor to pursue an
i nformal enpl oynent discrimnation conplaint regarding the March
11 non-selection. This conplaint never matured into a |law suit.

Meanwhi | e, on March 27, 1996, the Nurse Professional
St andards Board (“NPSB’) evaluated Patrick’s annual proficiency
report and personnel file for a possible pronotion to the grade
of “Nurse Ill.” For pronotion to Nurse Ill, a candidate’s record
must satisfy nunmerous, specific criteria listed in the Nurse
Qualifications Standards. The NPSB determ ned that Patrick did
not neet Nurse IIl criterion 2b and criterion 3 and requested

suppl enental information regarding Patrick’s qualifications.! On

1 Criterion 2b requires “denonstrated ability to initiate
and | ead interdisciplinary groups.” Criterion 3 requires
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May 17, 1996, Patrick’s nurse manager submtted suppl enenta
informati on concerning Patrick’s qualifications on Nurse ||
criteria 2b and 3 to the NPSB as requested. On June 5, 1996, the
NPSB re-eval uated Patrick for pronotion to Nurse IIl. Despite

t he suppl enental information, the NPSB recommended agai nst
pronmotion. On that sane date, the NPSB al so found two other
Nurse Il candidates ineligible for pronotion.

Patrick filed suit in district court against the Secretary.
Patrick asserted that the NPSB's failure to pronote her to Nurse
1l was the result of unlawful racial discrimnation and was in
retaliation for her April 24 informal EEO conplaint (regarding a
separate matter). The Secretary filed a notion for summary
j udgnment which the district court granted on February 8, 2001.
The district court concluded that Patrick failed to establish a
prima facie case of enploynent discrimnation and of retaliation.
Furthernore, the district court found that Patrick did not rebut
the Secretary’s legitimate, non-discrimnatory reason for

declining to pronote Patrick to Nurse I|11.

1. Summary Judgnent Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. See Chaney v. New Ol eans

Pub. Facility Mgnt., Inc., 179 F. 3d 164, 167 (5th Gr. 1999).

“[s]ignificant and sustained contributions to the nursing
pr of ession.”



Summary judgnent is proper when “there is no genuine issue as to
any material fact and [] the noving party is entitled to a
judgnent as a matter of law.” Feb. R Qv. P. 56(c). Wile we
view the evidence in a |ight nost favorable to the non-novant,

see Coleman v. Houston Indep. Sch. Dist., 113 F.3d 528, 533 (5th

Cr. 1997), in order to avoid summary judgnent, the non-novant
must go beyond the pleadings and her own affidavits and cone
forward with specific facts indicating a genuine issue for trial,

see Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986).

| f the evidence is such that a reasonable jury could return
a verdict for the non-novant, there is a genuine issue of

material fact. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). Therefore, if the non-novant fails to establish
facts in support of an essential elenment of her prim facie

claim summary judgnent is appropriate. See Celotex, 477 U S at

322-23.
1. Title VIl Discrimnation
A.  The Law
Under Title VII, it is unlawful for an enployer to nake an

adver se enpl oynent deci sion concerning any individual on the
basis of the individual’s race. 42 U S.C § 2000e-2(a)(1). W
analyze Title VII clains under the well-established franework of

McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792 (1973). Under




McDonnel | Douglas, the Title VII plaintiff bears the initial

burden of proving a prima facie case of discrimnation by a

preponderance of the evidence. See id. at 802; Shackelford v.

Deloitte & Touche, L.L.P., 190 F.3d 398, 404 (5th Gr. 1999). To

establish a prima facie case of discrimnatory non-pronotion, the
plaintiff nust show that: (1) she belongs to a protected group,
(2) she was qualified for the position in question, (3) she was
not pronoted, and (4) the position was filled by soneone outside

the protected class. Qden v. Cktibbeha County, 246 F.3d 458, 468

(5th Gr. 2001). See also Blowv. Gty of San Antonio, 236 F.3d

293, 296 (5th Cr. 2001) (citing Tex. Dept. of Crty. Affairs v.

Burdi ne, 450 U.S. 248, 252-53 (1981)).

If the plaintiff establishes a prima facie case of
di scrimnation, the burden shifts “to the enployer to articul ate
sone legitimte, nondiscrimnatory reason for the enployee’s

rejection.” MDonnell Douglas, 411 U. S. at 802; see also

Shackel ford, 190 F.3d at 404. At that point, “the MDonnel

Douglas framework — with its presunptions and burdens —

di sappear[s], and the sole remaining issue [is] discrimnation

vel non. Reeves v. Sanderson Plunbing Prods., Inc., 530 US.

133, 142-43 (2000) (citations and quotation marks omtted).

However, if the plaintiff shows that the enployer’s proffered
justification is nere pretext, that show ng, coupled wth the
prima facie case, is sufficient to survive summary judgnent in

nost cases. |d. at 148.



“Al though internedi ate evidentiary burdens shift back and
forth under this framework, ‘[t]he ultimte burden of persuading
the trier of fact that the defendant intentionally discrimnated
against the plaintiff remains at all tinmes with the plaintiff.’”
Id. at 143 (quoting Burdine, 450 U S. at 253). To carry that
burden, the plaintiff nust produce substantial evidence of
pretext: “Evidence that the proffered reason is unworthy of
credence nust be enough to support a reasonable inference that
the proffered reason is fal se; a nere shadow of doubt is

insufficient.” Bauer v. Albemarle Corp., 169 F.3d 962, 967 (5th

Cr. 1999)(quoting EE. O C v. La. Ofice of Cnty. Servs., 47

F.3d 1438, 1444 (5th Cr. 1995)). This court has consistently
held that an enpl oyee’s “subjective belief of discrimnation”
alone is not sufficient to warrant judicial relief. Bauer, 169
F.3d at 967.2

B. The Analysis

The parties do not dispute that Patrick belongs to a
protected group and was the subject of an adverse enpl oynent
decision. Thus, Patrick satisfies elenents one and three of her
prima facie case of discrimnatory non-pronotion. Neither party
presents evidence on whether the position was filled by a non-

African Anerican, but since all the proficiency reports in the

2 Even though Bauer was deci ded before Reeves, nothing in
Reeves abrogates Bauer’s requirenent of substantial evidence to
support a claimof pretext. See Auquster v. Vermlion Parish
Sch. Bd., 249 F.3d 400, 403 n.3 (5th Cr. 2001).
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record indicate that the nurses pronoted to Nurse |1l were
Caucasi an, we can assune that Patrick satisfies this elenent as
well. Thus, Patrick has established three out of the four

el ements necessary for a prinma facie case of discrimnatory non-
pronoti on.

However, Patrick fails to establish the remaining el enent,
i.e., that she is qualified for a pronotion to Nurse ||
Patrick’ s file, including supplenental information, did not
satisfy criterion 2b or criterion 3 of the Nurse Qualification
St andards on either March 27 or June 5.

Wth respect to criterion 2b, the NPSB asserts that
Patrick’s file did not show the required “denonstrated ability to
initiate and |l ead interdisciplinary groups.” Patrick counters
this by citing her self-initiated proposals to identify visually
i npai red hospital patients with arm bands and to hold cl asses for
chenot herapy patients. However, as of June 5, the nost recent
date Patrick was evaluated for a Nurse IIl pronotion, neither of
t hose proposals had been inplenmented or eval uated by the
hospital. Moreover, Patrick’s strong belief in her ability to
initiate and |lead interdisciplinary groups is insufficient to
contradi ct an enployer’s negative assessnent to the contrary.

GQustovich v. AT&T Communi cations, Inc., 972 F.2d 845, 848 (5th

Cr. 1992). Thus, Patrick has not raised a genuine issue of

material fact concerning her qualifications under criterion 2b.



Wth respect to criterion 3, the NPSB asserts that Patrick’s
file did not show the required “[s]ignificant and sustai ned
contributions to the nursing profession.” 1In response, Patrick
argues that her community invol venent, including her vol unteer
work with the Anerican Red Cross and the Anerican Cancer Society,
satisfies this criterion. Patrick suggests that other nurses
pronmoted to Nurse Il have been deened to satisfy criterion 3
wth simlar acconplishnments. After reviewing the criterion 3
qualifications of the other pronoted nurses, however, we find
that Patrick’s credentials under this criterion are not as
extensive as the other Nurse IIl pronotees. Unlike Patrick’s
proficiency report, the proficiency reports of the pronoted
nurses show significant participation in professional nursing
groups and the continuing education of doctors and nurses.
Again, Patrick’s honest belief in her own qualifications is not
enough to overcone the NPSB's determ nation to the contrary.
Qustovich, 972 F.2d at 848. Thus, Patrick has not raised a
genui ne issue of material fact concerning whether she was
qualified for the pronotion to Nurse Ill and, therefore, has
failed to establish an elenent of her prinma facie case of
enpl oynent di scrimnation.

C. NPSB' S Leqgitinate, Nondi scrim natory Reason

Even assum ng that Patrick can establish a prim facie case
of discrimnation, Patrick still cannot prevail on the
discrimnation claim The Secretary asserts that Patrick was not
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pronmoted to Nurse Il because she was not qualified for the
position. To rebut this legitimte, nondiscrimnatory reason for
the NPSB s enpl oynent decision, Patrick nust present substanti al
evi dence of pretext. Bauer, 169 F.3d at 967. Patrick fails to
meet this burden

The undi sputed sunmary judgnment evi dence indicates that
neither the NPSB nor the selecting official considered Patrick’s
race in determning that she was not qualified for pronotion.
Patrick presents no concrete evidence that suggests
di scrimnation. Rather, she bases her claimof discrimnation on
mere specul ati ve assertions concerning the manner in which the
NPSB makes enpl oynent deci sions. Conclusory assertions and
subjective beliefs are insufficient to support a claim of

enpl oynent discrimnation. See Lawence v. Univ. of Tex. Med.

Branch at Galveston, 163 F.3d 309, 313 (5th G r. 1999) (holding

that plaintiff’s subjective belief of racial discrimnation is
insufficient to raise an i nference of discrimnation and coul d

not survive summary judgnent); Gines v. Tex. Dep’t of Mental

Health and Retardation, 102 F.3d 137, 140 (5th G r. 1996) ( hol di ng

that “unsubstantiated assertions are not conpetent sunmary
j udgnent evi dence”).
To avoid sunmary judgnment, Patrick nust raise a genui ne
i ssue of material fact concerning whether the Secretary’s
proffered reason for the enpl oynent decision was pretextual
Law ence, 163 F.3d at 312. Wile Patrick disagrees with the
9



NPSB s eval uation of her qualifications, such agreenent is not
equi valent to the establishnment of a discrimnation case.

Shackel ford, 190 F.3d at 408. Thus, Patrick fails to establish

that the Secretary’ s reason for the enploynent decision was
pretextual, so she has not carried her ultinmate burden on the

discrimnation claim

V. Title VII| Retaliation

A. The Law

To support a Title VII retaliation claim the plaintiff nust
show that: (1) she engaged in a protected activity, (2) an
adverse enpl oynent action occurred, and (3) a causal link exists
bet ween her participation in the protected activity and the

adverse enploynent action. See Arnold v. U. S. Dep’'t of Interior,

213 F.3d 193, 198 (5th CGr. 2000). “Protected activity” is
defined as opposition to any practice rendered unlawful by Title
VI, including making a charge, testifying, assisting, or
participating in any investigation, proceeding, or hearing under

Title VII. See 42 U S. C. 8§ 2000e-3(a) (2001); Evans v. City of

Houston, 246 F.3d 344, 352-53 (5th G r. 2001). *“Adverse
enpl oynent actions” include only “ultimte enpl oynent decisions .
‘such as hiring, granting |eave, discharging, pronoting, and

conpensating.’” Walker v. Thonpson, 214 F.3d 615, 629 (5th G

2000) (quoting Dollis v. Rubin, 77 F.3d 777, 782 (5th G
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1995)). A "causal link" exists when "’'the enployer’s decision to
termnate was based in part on know edge of the enployee’s

protected activity.’”” Medina v. Ransey Steel Co., Inc., 238 F. 3d

674, 684 (5th Gr. 2001) (citing Sherrod v. Am Airlines, Inc.

132 F. 3d 1112, 1122 (5th Gr. 1998)). Thus, to denonstrate the
required causal link for a prima facie case, the plaintiff need
not prove that her protected activity was the sole factor

nmotivating the enpl oynent decision. See Long v. Eastfield Coll.

88 F. 3d 300, 305 n.4 (5th Gr. 1996).

The framework for analyzing a retaliation claim®“is the sane
as that used in the enploynent discrimnation context.” R 0S V.
Rossotti, 252 F.3d 375, 380 (5th Cr. 2001). Once the plaintiff
establishes a prima facie case of unlawful retaliation, the
burden shifts to the defendant to articulate a legitimte,
nonretaliatory reason for the adverse enploynent action. [d. To
prevail, the plaintiff nust present “sufficient evidence that
woul d permit a reasonable trier of fact to find that the
proffered reason is a pretext for retaliation.” Sherrod, 132
F.3d at 1122.

Utimately, the plaintiff “nust show that ‘but for’ the
protected activity, the adverse enploynent action would not have

occurred.”® Seaman v. CSPH, Inc., 179 F.3d 297, 301 (5th Gr

3 “[Tlhe ultimate issue in an unlawful retaliation case--
whet her the defendant discrimnated against the plaintiff because
the plaintiff engaged in conduct protected by Title VII--seens

identical to the third elenment of the plaintiff's prima facie
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1999). Thus, even if retaliation was a notivating factor in the
non-sel ection of plaintiff, “no liability for unlawful
retaliation arises if the enployee would [not have been sel ect ed]
even in the absence of the protected conduct.” Long, 88 F.3d at
305 n.4. W afford a great deal of deference to enployers in
their hiring and pronotion decisions. Rios, 252 F.3d at 380.

B. The Analysis

The parties do not dispute that Patrick engaged in a
protected activity when she spoke to the EEO Counsel or on Apri
24, 1996, or that Patrick experienced an adverse enpl oynent
action when she was not selected for pronotion by the NPSB.
Thus, Patrick satisfies elenments one and two of her prima facie
case of retaliation. To establish the remaining elenent, Patrick
must show a causal |ink between her protected activity and the

adverse enpl oynent action. See Arnold, 213 F.3d at 198.

Patrick fails to establish this causal link for two

reasons.* First, the timng of Patrick’s protected activity

case--whether a causal |ink exists between the adverse enpl oynent
action and the protected activity. However, the standards of

proof applicable to these questions differ significantly.” Long,
88 F.3d at 305 n.4 (enphasis in original). The causal I|ink

el ement requires that the enploynent decision be “based in part
on know edge of the enployee’'s protected activity”, Medina, 238
F.3d at 684, while the ultimate issue is a ‘but-for’ inquiry, see
Seaman, 179 F.3d at 301.

4 In its Menorandum Opi nion and Order (pp. 10-12), the
district court considers the first of these reasons to be rel ated
to the first elenent of a retaliation claimand the second reason
to be related to the third elenent. W think it nakes nbre sense
to treat both of these reasons under the causal |ink el enent.

12



weakens the causal |ink between the activity and the non-
selection for pronotion. On March 27, the NPSB first decided
that Patrick was not qualified for pronotion to Nurse IIl. This
deci si on was made before Patrick met with the EEO Counsel or on
April 24 and, therefore, is wholly unrelated to any protected
activity. Since Patrick’s qualifications, or lack thereof, did
not materially change from March 27 to June 5, the NPSB' s March
27 decision shows that Patrick nost |ikely would not have been
pronmoted on June 5, even if she never engaged in any protected
activity.

Second, the NPSB' s nenbers’ |ack of know edge regarding
Patrick’ s protected activity weakens any causal |ink between the
activity and the non-selection for pronotion. O the three NPSB
menbers participating in the June 5 decision, only one knew of
Patrick’s neeting with the EEO Counselor. Furthernore, Patrick
presents no evidence that the selecting official in charge of
ratifying the NPSB' s decisions, M. Mchael Harwell, knew of her
protected activity. It is undisputed that the NPSB di d not
di scuss Patrick’s protected activity at its June 5 neeting and
that the NPSB nenbers never discussed Patrick’ s protected
activity wwth M. Harwell. For these reasons, Patrick fails to
rai se a genuine issue of material fact regarding a causal |ink
bet ween her EEO activities and her non-selection for pronotion
Thus, Patrick failed to establish an el enent of her prima facie
case of retaliation.

13



C. NPSB' S Leqgitinate, Nonretaliatory Reason

Even assum ng that Patrick can establish a prim facie case
of retaliation, Patrick still cannot prevail on the retaliation
claim The Secretary asserts a legitimte, nonretaliatory reason
for the NPSB s enpl oynent decision, i.e., that Patrick was not
pronoted to Nurse IIl because she was not qualified for the
position. To rebut this statenent, Patrick nust present
substanti al evidence of pretext. Bauer, 169 F.3d at 967.
Patrick fails to neet this burden.?®

The undi sputed sunmary judgnment evi dence indicates that
neither the NPSB nor the selecting official considered Patrick’s
protected activity in determ ning that she was not qualified for
pronotion. Patrick bases her claimof retaliation on nere
specul ative assertions, but conclusory assertions and subjective
beliefs are insufficient to support a retaliation claim Travis

v. Board of Regents of the Univ. of Tex. Sys., 122 F.3d 259, 266

(5th Gr. 1997) (holding that plaintiff’s assertion of
retaliation “is nerely her own subjective belief, which is
insufficient to create a jury question”).

To avoid sunmary judgnment, Patrick nust raise a genui ne

i ssue of material fact concerning whether the Secretary’s

5> This discussion is closely anal ogous to the discussion
regarding the Secretary’ s legitimte, nondiscrimnatory reason
for Patrick’s non-pronotion. See supra, Section III1(C. This is
because the framework for analyzing a retaliation claim®“is the
sane as that used in the enploynent discrimnation context.”
Ri os, 252 F.3d at 380.
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proffered reason for the enpl oynent decision was pretextual
Law ence, 163 F.3d at 312. Wile Patrick disagrees with the
NPSB s eval uation of her qualifications, such agreenent is not
equi valent to the establishnent of a retaliation case.

Shackel ford, 190 F.3d at 408. Thus, Patrick fails to establish

that the Secretary’ s reason for the enploynent decision was
pretextual. Mreover, there can be no liability in a retaliation
case if the non-selection for pronotion woul d have occurred
regardl ess of Patrick’s protected activity. See Long, 88 F.3d at
305 n.4. Patrick has not established that she woul d have been
pronoted but for her protected activity, so she has not carried

her ultimte burden on the retaliation claim

V. Concl usi on
For all the foregoing reasons, we find that the district
court properly granted sunmary judgnent for the Secretary.
Patrick fails to raise any genuine issues of material fact
concerning her discrimnation or retaliation clains.

AFFI RVED.
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