IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50251
Summary Cal endar

GREGORY BERNARD SM TH,
Pl ai ntiff-Appellant,
ver sus
DENI SE DESHI ELDS, Medi cal Doctor - Rogelio Sanchez State Jail;
CHAPLI N WALLS, Physicians Assistant - Rogelio Sanchez State Jail;
G LBERT CAMPUZANO, Warden - Rogelio Sanchez State Jail;
ROCHELLE MCKI NNEY, A.D. Medical, Regional D rector Medical;
ALL NURSES OF MEDI CAL STAFF OF THE ROCELI O SANCHEZ STATE JAI L

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CVv-187-H

My 2, 2002
Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *
Gregory Bernard Smth, Texas prisoner #798960, appeals the
district court’s grant of the defendants’ notion for judgnent as
a matter of law pursuant to FED. R Cv. P. 50(a). Smth argues

that the district court erred by granting the notion during jury

deli berations. Smth also argues that the district court erred

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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in determning that he failed to establish the defendants’
deli berate indifference toward his hepatitis condition. Smth's
nmotion for appointnent of appellate counsel is DENIED. See U ner

v. Chancellor, 691 F.2d 209, 212-13 (5th Cr. 1982).

We review the grant of a judgnent as a matter of |aw de

novo. Hi dden OCaks Ltd. v. City of Austin, 138 F.3d 1036, 1042

(5th Gr. 1998). Judgnent under Rule 50 is proper when “a party
has been fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable jury to find for

that party on that issue.” Reeves v. Sanderson Pl unbing Prods.

Inc., 530 U.S. 133, 149 (2000)(quoting FED. R CQvV. P. 50(a)).

The record denonstrates that before the case went to the jury,
the district court excused the jury in order to entertain the
parties’ argunents on the notion. A further review of the record
and the allegations nmade by Smth fail to establish the requisite

el ements of deliberate indifference. See Donino v. Texas Dep't

of Grimmnal Justice, 239 F.3d 752, 756 (5th Cr. 2001)(citation

and quotation omtted). Accordingly, the judgnent of the

district court is AFFl RVED



