IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50235

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JUVENTI NO MENDOZA- TOVAR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-00- CR- 236)

Sept enber 24, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Juventi no Mendoza- Tovar appeal s t he sentence i nposed fol | ow ng
his conviction for possession of a firearmby a felon in violation
of 18 U S.C. 8§ 922(g)(1) and illegal reentry after deportation in
violation of 8 U S.C. 8 1326(b)(2). Mendoza-Tovar argues that the
district court inproperly applied a two-level enhancenent under

US S G 8§ 4A1.1(d) for the offense having been commtted while

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Mendoza- Tovar was serving a crimnal justice sentence. Mendoza-
Tovar did not object to this enhancenent before the district court,
and as a result, our review is for plain error.! W may thus
reverse only if the error is clear and it affects the defendant’s
substantial rights.?2

The Governnent agrees that the district court erred,?® but
argues that the error did not affect substantial rights because the
district court additionally erred by not inposing a two-Ievel
enhancenent because the crine of reentry was conmtted “l ess than
two years after release from inprisonnment on a sentence counted
under (a) or (b) or while in inprisonnment or escape status on such
sentence.”* Mendoza- Tovar was rel eased by the state of Kentucky on
Decenber 1, 1997 and he was in the United States in June, 1999,
when he was arrested for assault in Austin, Texas. W have held
that a violation of 8§ 1326 is a continuing offense that “begins at
the time the defendant illegally re-enters the country and does not

becone conplete unless or until the defendant is found by the INS

' United States v. Ccana, 204 F.3d 585, 588 (5th Cr. 2000).
2 United States v. Mranda, 248 F.3d 434, 443 (5th Cr. 2001).

8 There is no dispute that Mendoza- Tovar was not under a crimnal justice
sentence at any tinme fromhis 1999 illegal reentry into the United States until
his arrest in Travis County, Texas on July 2, 2000. Wi | e Mendoza- Tovar
comitted an assault in June, 1999, he was not sentenced until Septenber, 2000,
after he had been arrested on the felon in possession and illegal reentry
of fenses. Thus, he was not under a crimnal justice sentence when he conmitted
ei ther of the instant offenses.

4 U.S.S.G § 4Al 1(e).



inthe United States.”® Therefore, the Governnent is correct that
Mendoza- Tovar shoul d have received a two-|evel enhancenent under
US S G § 4A1.1(e).

Mendoza- Tovar, however, argues that since the Governnent
failed toraise this objection to the district court, and they have
not raised the issue on appeal that we cannot address it.® Wile
t he Governnent did not cross-appeal, it notes that our review here
is for plain error only, and that the defendant’s substantia
ri ghts cannot be affected where he received precisely the treatnent
the guidelines required (albeit as a result of two incorrect
applications of the guidelines). W need not resolve this
gquestion, because we find that there are adequate alternative
grounds for the district court to have inposed the two-I|evel
enhancenent . As the GCGovernnent notes, Mendoza-Tovar was, at
sentenci ng, an excellent candidate for an upward departure under
US S G 8§ 4A1.3. Wen Mendoza- Tovar was arrested, he had set a
vehicle on fire and wused his firearm (which he possessed
unlawful ly) to shoot out its tires. Mendoza-Tovar had previously
served only four years of an eight-year sentence for mansl aughter
i n Kentucky, and he was a nul ti pl e of fender agai nst the i nm gration
laws of the United States. “Reviewing for plain error, we wl

uphol d a defendant’s sentence if on remand the district court could

S United States v. Corro-Bal buena, 187 F.3d 483, 485 (5th Gr. 1999).
6 United States v. El-Zoubi, 993 F.2d 442, 450 (5th Cr. 1993).

3



reinstate the sane sentence by relying on a reasonabl e application
of the Sentencing Guidelines.”’

For the foregoing reasons, we AFFIRM

7 United States v. Ravitch, 128 F.3d 865, 871 (5th Cr. 1997) (citing
United States v. Brunson, 915 F.2d 942, 944 (5th Cr. 1990)).
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