IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-50207

Summary Cal endar

SUSAN LOPEZ,
Pl ai ntiff-Appellant,
vVer sus
MANOR CARE W NDCREST NURSI NG HOVE, FOUR SEASONS NURSI NG CENTERS,
I NC., doind business as Manorcare Health Services of Texas, Inc.,

doing business as Mnorcare Health Services; MANORCARE HEALTH
SERVI CES OF TEXAS, | NC.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-99- CV-769)

August 23, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Susan Lopez appeal s the granting of summary judgnent in favor
of defendants Four Seasons Nursing Centers, Inc., ManorCare Heal th
Services, ManorCare Health Services, Inc., and ManorCare Health
Services of Texas, Inc. (collectively “ManorCare”). Lopez brought

suit alleging an adverse enploynent action in retaliation for

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



making an enpl oynent discrimnation conpl aint agai nst a
supervisor.! Wiile the nagistrate judge and district court erred
intheir treatnent of Lopez’s prim facie case, we find that Lopez
has failed to satisfy her burden of producing evidence that
ManorCare’s legitimate, nondiscrimnatory notive for termnating
her was pretextual. Thus any error is harmess, and we affirm

I

Lopez was enpl oyed by ManorCare Health Servi ces of Texas, |nc.
as a l|icensed vocational nurse/charge nurse at ManorCare’s
W ndcrest facility in San Antoni o, Texas. The enpl oynent was at-
will. FromJune 1997 to June 1998, Lopez was witten up for five
di sciplinary offenses, of varying degrees of severity.

After the third such incident in Cctober 1997, Lopez filed a
charge of discrimnation with the Equal Enploynent Opportunity
Comm ssion (“EEOCC’), claimng discrimnation on the basis of
national origin and gender.? Lopez also alleges that Carence
Conner, one of her night shift supervisors, told Lopez that the
Director of Nursing, Connie Stigen (Lopez’s supervisor), woul d seek
toretaliate against Lopez for filing the conplaint. Stigen issued
Lopez one final witten warning after the filing of the EECC

conplaint in January 1998.

! See 42 U.S.C. 8§ 2000e et seq.

2 Lopez is Eurasian. Since she does not appeal the granting of summary
judgnent to defendants on her national origin and gender discrimnation clains,
those issues are not before us.



The final incident, which Ilead ultinmately to Lopez’s
termnation, occurred in June 1998. Lopez failed to follow
procedures relating to a diabetic patient and adm nistered
medi cation that had not been prescribed by the patient’s physician.
Lopez was i medi ately suspended on June 8, 1998. Dawn Apari ci o,
the Acting Director of Nursing,® ternm nated Lopez on June 12, 1998,
after reviewing this last incident and Lopez’s prior disciplinary
hi st ory. Manor Care presented evidence that Aparicio had no
know edge of the EEQCC cl ai mwhen Lopez was term nated.

|1

Lopez contends that the district court erred in concluding
that she had failed to create a genuine issue of fact regarding
causation in establishing her prima facie case of discrimnation.
Odinarily we review a district court’s grant of summary judgnent
de novo.* However in this case, Lopez raises argunents on appea
arising out the nmagi strate judge’s application of |awthat were not
objected to in the district court. As a result, ManorCare argues

that the standard of review for these argunments is plain error.?®

8 Aparicio was Acting Director of Nursing because Stigen was on vacation.
4 Long v. Eastfield Coll., 88 F.3d 300, 304 (5th Cr. 1996).

> Douglass v United Services Auto. Ass’'n, 79 F.3d 1415, 1425 (5th Gr.
1996) (en banc).



However, the district court reviewed the entire recommendati on de
novo and consequentially our review is de novo.?®

To survive sunmary judgnent, the plaintiff nust create a
genui ne issue of fact as to whether the defendant intentionally
di scrim nated against the plaintiff. W followthe burden-shifting
approach to summary judgnent created by MDonnell Douglas Corp. v.
Green,’” which this court has applied to enploynment retaliation
cases. ®

Lopez nust first establish her prima facie case. She nust
show (1) that she engaged in activity protected by Title VII, (2)
that an adverse enpl oynent action occurred, and (3) that a causal
link existed between the protected activity and the adverse
enpl oynent action.® The only elenent of the prinma facie case that
Manor Care argues Lopez has failed to establish is causation.?

The magistrate judge agreed with MnorCare that Lopez has
failed to create a genuine issue of material fact with respect to
the causal link requirenent of her prima facie case. |In this case,

the decision to term nate Lopez was nmade by Aparicio, not Stigen.

6 Meister v. Texas Adjutant Ceneral’s Dept., 233 F.3d 332, 336 (5th Gr.
2001) .

7 411 U.S. 792 (1973).
8 See Long, 88 F.3d at 304.
°1d.

10 W& do not address the nerits of any other el enent of Lopez’s claim but
assunme that she has established the other elenents of her prima facie case.
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However, the magistrate judge erroneously applied a “but for
causation test. The standard in prima facie Title VII retaliation
cases is less stringent. A causal link is established when the
evi dence denonstrates that “the enployer’s decision to term nate
was based in part on know edge of the enployee’ s protected
activity.”? This Court has held that evidence of a causal link is
sufficient if the enployee nmaking the term nation decision had
know edge of the conplaint.®® W now turn to the question of
whet her Lopez has fulfilled this requirenent.

As all parties note Stigen herself did not nake the
termnation decision, Aparicio did. Manor Care has produced
evidence that Aparicio acted wthout know edge of the EECC
conplaint and Lopez has not rebutted this evidence. By all
accounts, however, Aparicio acted on the basis of both the final
i ncident and Lopez’s prior disciplinary history. Lopez’ s prior
disciplinary history includes the final witten warning issued by
Stigen in January 1998, after Lopez had fil ed her EECC conpl ai nt.

The degree to which Aparicio acted independently in investigating

11 See, for exanple, Sherrod v Anmerican Airlines, Inc., 132 F.3d 1112, 1120
n. 8 (5th Gr. 1998), citing Long, 88 F.3d at 305 n. 4 (“The standard for
establishing the ‘causal link’ elenent of the plaintiff’s prima facie case is
much | ess stringent [than the ‘but for’ test)].

12 Sherrod, 132 F.3d at 1122.
13 Medina v. Ransey Steel Co., 238 F.3d 674, 684 (5th Gr. 2001).

4 The record is not clear on whether Stigen knew of the EECC conplaint in
January 1998. Neither party addresses this issue, but we will proceed assuning
that Stigen knew of the conplaint at that tine.
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the prior disciplinary history is a question of fact yet to be
resol ved. Therefore viewing the evidence in the 1light nobst
favorable to Lopez we nust assune that Aparicio did not conduct
such an i ndependent inquiry,?® and therefore Lopez has denonstrated
a sufficient causal I|ink between her EEOC conplaint and her

termnation to survive summary judgnent as to her prinma facie case.

1]

The burden of production nowshifts to ManorCare to articul ate
alegitimate, nondi scrimnatory reason for termnating Lopez. This
burden is satisfied by MnorCare’'s production of evidence of
Lopez’s prior disciplinary history. At this stage Lopez bears the

burden of providing evidence of “but for” causation. She may
fulfill this burden indirectly by showing that the legitimte,
nonretaliatory justification offered by the defendant for her
termnation is pretextual.'® Lopez nust present “a conflict in
substantial evidence on the ultimate issue of retaliation in order
to withstand a notion for sunmmary judgnent.”! The nagi strate judge
and district court found that even if Lopez had satisfied the

requi renents for a prinma facie case, she did not produce evidence

to withstand summary judgnent here. W agree.

15 See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
6 Evans v. Houston, 246 F.3d 344, 355 (5th Cr. 2001).

17 Sherrod, 132 F.3d at 1122.



The only evidence offered by Lopez to satisfy her burden
consists of her own affidavit stating that Conner told her that
Stigen would seek to retaliate for the filing of the EECC
conplaint. This evidence is hearsay. Assum ng that Conner nade
the statenent, it did not concern a matter within the scope of her
enpl oynent . ¥®* Fed. R Evid. 801(d)(2)(D). Lopez’'s other argunents
supporting the admssibility of the evidence are unpersuasive. W
agree with the magistrate and district court that this evidence
constitutes hearsay not wthin any exception and is therefore
i nadm ssible. For this reason the district judge also correctly
refused to consider Conner’'s statenents as direct evidence of

retaliatory intent.

|V
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

8 See Staheli v Univ. of Mssissippi, 854 F.2d 121, 126 (5th. G r. 1988)



