IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50137
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JUAN ANTONI O RODRI GUEZ, al so known as
Juan Ant hony Rodri guez,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-00-CR-48-ALL
‘September 27, 2001
Before JOLLY, JONES and SM TH, G rcuit Judges.
PER CURI AM *

Juan Antoni o Rodriguez appeals fromhis guilty-plea
conviction and sentence for arned robbery, 18 U S.C § 2113, and
using and carrying a firearmduring a crinme of violence, 18
US C 8 924(c)(1)(A). Rodriguez argues that 18 U S. C
8 924(c) (1) (A (iii), which prohibits discharging a firearmin
furtherance of a crinme of violence, states an elenent of a
separate, aggravated crimnal offense and that it was

unconstitutional to apply the 10-year mandatory m ni nrum sentence

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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under 18 U.S.C. 8 924(c)(1)(A)(iii), when the indictnent failed
to allege as an el enent of the offense that Rodri guez di scharged
the firearm

We have reviewed the record and the briefs of the parties,
and we discern no reversible error. Rodriguez’s argunents are

forecl osed by the Suprene Court’s decision in McMIlan v.

Pennsyl vania, 477 U.S. 79, 81 (1986), and by this court’s recent

decision in United States v. Barton, 257 F.3d 433 (5th Cr.

2001). Accordingly, his conviction and sentence are AFFI RVED.



