IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50071

Summary Cal endar

EVERARDO DUENAS, JR.
Pl ai ntiff—Appel | ant

WLLI AM J. HENDERSON, Postmaster Genera
United States Postal Services

Def endant —Appel | ee

Appeal fromthe United States District Court
for the Western District of Texas
No. SA-00- CA-069- EP

Novenber 30, 2001
Before KING Chief Judge, and H GE NBOTHAM and BENAVI DES, G rcuit
Judges.
PER CURI AM *
In district court, Plaintiff-Appellant Everardo Duenas, Jr.
asserted a disability discrimnation claimagainst the United

St ates Postal Service under the Rehabilitation Act of 1973, 29

US C 8§ 701 et seq.. Duenas appeals fromthe district court’s

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



grant of summary judgnent in favor of Defendant-Appellee WIIiam
J. Henderson, Postnaster General of the United States Postal
Service. For the follow ng reasons, we AFFIRM the judgnent of

the district court.

| . Factual and Procedural History

Pl ai ntiff—-Appell ant Everardo Duenas, Jr., a Qulf War
veteran, wears a prosthesis for his left |eg, which was anputated
above the knee as a result of a conbat injury. In 1996, Duenas
began the process of applying for enploynent with the United
States Postal Service (“the USPS’). Because he is a veteran,
Duenas possessed preferential hiring status and was pre-selected
for enploynent by the USPS. After pre-selection, the USPS
requested that Duenas undergo a physical exam nation by a USPS-
chosen doctor. After the exam nation, and on or about Cctober
28, 1997, Duenas received a letter denying his application for
enpl oynent based upon a finding that he was “nedically unable” to
performthe job.

On January 26, 1998, al nobst ninety days after receiving the
| etter denying himUSPS enpl oynent, Duenas filed an Equal
Enmpl oynent Qpportunity (“EEOQ') conplaint alleging disability
di scrimnation. On March, 31, 1998, the USPS issued a final

deci sion rejecting Duenas’s claimof discrimnation on the sole



basis that his conplaint was untinely.! Duenas appealed this
decision to the Ofice of Federal Qperations (“OFQ) of the Equal
Enmpl oynent Qpportunity Comm ssion (“EEOCC'). Utimtely, the OFO
affirmed the final USPS decision and deni ed Duenas’s request for
reconsi deration on the basis that Duenas’s EEO conpl ai nt was
untinely.

On June 12, 2000, Duenas filed a lawsuit in federal district
court agai nst Defendant-Appellee WIliamJ. Henderson, Postnaster
Ceneral of the USPS (“the Postmaster General”). Duenas’s
petition alleged, anong other things, disability discrimnation
in violation of the Rehabilitation Act of 1973.2 On August 17,
2000, the Postmaster General filed a notion to dismss, or, in
the alternative, for sunmary judgnment arguing that all of

Duenas’s cl ai ns should be di sm ssed under Rules 12(b)(1)°® or

! This decision was based upon an EECC regul ati on that

provi des:

An aggrieved person must initiate contact

wth a Counselor within 45 days of the date

of the matter alleged to be discrimnatory

or, in the case of personnel action, within

45 days of the effective date of the action.
29 CF.R 8 1614.105(a)(1) (1999).

2 Duenas also pled: (1) disability discrimnation in
violation of the Americans with Disabilities Act, (2) breach of
contract, (3) negligence, (4) intentional infliction of enotional
distress, (5) libel, defamation, and slander, and (6) negligent
i nvesti gati on.

% A Rule 12(b)(1) notion asserts the defense of “lack of
jurisdiction over the subject matter” of a claim Feb. R Qv. P
12(b) (1).



12(b)(6),* or, in the alternative, for summary judgnent under
Rule 56.° Wth respect to Duenas’s Rehabilitation Act claim the
Post master CGeneral argued that because Duenas failed to tinely
exhaust his admnistrative renedi es, dismssal or sumary
j udgnent was proper. Duenas responded to this notion on Novenber
6.° On Novenmber 20, the district court issued an Order and
Judgnent granting Defendant’s notion to dismss, or, in the
alternative, for summary judgnent on the grounds that Duenas did
not tinmely and properly exhaust his admnistrative renedies. The
Order does not specify whether the judgnent is a Rule 56 sunmary
judgnent or Rule 12(b) dism ssal. Duenas tinely appeal ed.

For several reasons, we view the district court’s judgnent
as a summary judgnent for the Postnmaster General rather than as a

Rule 12(b)(6) dismssal.’” First, the language of Rule 12(b)

4 A Rule 12(b)(6) notion asserts the defense of “failure
to state a clai mupon which relief can be granted.” Feb. R CQw.
P. 12(b)(6).

> Rule 56 provides that sunmmary judgnment “shall be
rendered forthwith if the pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Feb. R CQv. P. 56(c).

6 This response addressed the issues presented by Duenas’s
Rehabilitation Act claimbut failed to address any of Duenas’s
six other clains asserted in the Original Petition. In his brief
before this court, Duenas states that he “conceded to the points
raised in Defendant’s [notion to dismss] as to the other causes
of action.” Thus, we need not address them

" In the context of Duenas’s Rehabilitation Act claim we
can assune that the district court’s judgnment was not a Rule
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requires the district court to treat the Postnmaster General’s
nmotion as a notion for sunmary judgnent if matters outside the
pl eadi ngs are considered. Rule 12(b) states:

If, on a notion asserting the defense

nunmbered (6) to dismss for failure of the

pl eading to state a claimupon which relief

can be granted, matters outside the pleadings

are presented to and not excluded by the

court, the notion shall be treated as one for

summary judgnent and di sposed of as provided

in Rule 56, and all parties shall be given

reasonabl e opportunity to present al

materi al made pertinent to such a notion by

Rul e 56.
FED. R CQv. P. 12(b). In support of its notion, the Postnaster
Ceneral produced substantial evidence, including an affidavit,
the Cctober letter to Duenas denying hi m USPS enpl oynent,
Duenas’ s pre-conpl aint counseling request, Duenas’s EEO
conplaint, and all docunents tracking Duenas’s EEO conpl ai nt
t hrough the EEOC process. |In such situations, Rule 12(Db)
mandates that “the notion shall be treated as one for summary
judgnent,” rather than as one for dism ssal under Rule 12(b)(6),
unl ess the extra-pleading material is excluded by the district

court. Nothing in the record suggests that the district court in

12(b) (1) dism ssal for lack of subject matter jurisdiction
because the failure to tinely exhaust adm nistrative renedi es
does not deprive the court of subject matter jurisdiction. See
Henderson v. U.S. Veterans Adm n., 790 F.2d 436, 439-40 (5th G
1986) (holding that in the context of a Title VII claim the
failure to file an EEO conpl aint before the thirty-day tinme limt
does not deprive the court of subject matter jurisdiction).

5



this case excluded the extra-pleading nmaterial submtted by the
Post mast er General .
Second, the conprehensive nature of the extra-pleading

mat eri al suggests a sunmary judgnment rather than a Rule 12(b)(6)
dism ssal. Wen confronted with an anbi guous judgnent simlar to
that of the district court in the instant case, this court has
st at ed:

Rul e 12(b)(6) gives a district court

“conpl ete discretion to determ ne whet her or

not to accept any material beyond the
pl eadings that is offered in conjunction with

a Rule 12(b)(6) notion.” . . . “Wen the
extra-pleading material is conprehensive and
will enable a rational determ nation of a

summary judgnent notion, the court is likely
to accept it, [but] when it is scanty,

i nconpl ete, or inconclusive, the court wll
probably reject it.”

Isquith v. Mddle South UWilities, Inc., 847 F.2d 186, 193 n.3

(5th Gr. 1988) (quoting 5 CHARLES ALAN WRI GHT & ARTHUR R M LLER,
FEDERAL PRACTI CE AND PROCEDURE 8§ 1366 (1969)). Because the extra-

pl eading material submtted by the Postmaster General in support
of the notion was conprehensive, the district court probably
accepted that material and considered it when entering its

j udgnent .

Third, Duenas had anple notice that the district court could
treat the Postnmaster Ceneral’s notion as a notion for sunmary
judgnent rather than as a notion for dismssal. Once the notion
was filed, it was apparent that the Postmaster General submtted
materi al outside the pleadings in support of the notion. Duenas

6



had plenty of tine to respond to the notion and acconpanyi ng
evidence and to submt his own summary judgnent evi dence for

consideration. See Isquith, 847 F.2d at 196 (holding that the

plaintiffs had sufficient notice of possible summary judgnent
because the defendants submtted extra-pleading material in
support of a notion and because the plaintiffs had anple tine to
respond to that material). For these reasons, we view the
district court’s judgnent as a summary judgnent for the

Post master CGeneral rather than a Rule 12(b)(6) dism ssal.

1. Summary Judgnent Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary

judgnent is proper when “there is no genuine issue as to any
material fact and [] the noving party is entitled to a judgnment
as a matter of law” Fep. R Cv. P. 56(c). Wile we viewthe

evidence in a light nost favorable to the non-novant, Col enan v.

Houston I ndep. Sch. Dist., 113 F. 3d 528, 533 (5th G r. 1997), in

order to avoid summary judgnent, the non-novant nust go beyond
the pl eadings and his own affidavits and cone forward with
specific facts indicating a genuine issue for trial, Celotex

Corp. v. Catrett, 477 U S. 317, 324 (1986). If the evidence is

such that a reasonable jury could return a verdict for the non-



movant, there is a genuine issue of material fact. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). Accordingly, if

the non-novant fails to establish facts in support of an
essential elenent of his claim sunmary judgnent is appropriate.

See Celotex, 477 U.S. at 322-23.

I11. Duenas’s Rehabilitation Act C aim
Duenas nmust tinely exhaust his adm nistrative renedies
before he can file suit against the USPS in district court. See

Fitzgerald v. Sec'y of the U S. Dep’'t of Veterans Affairs, 121

F.3d 203, 206 (5th Gr. 1997). As part of the admnistrative
process, EEQCC regul ations require an aggrieved person to file an
EEO conplaint within forty-five days of the allegedly

di scrim natory personnel action. See 29 CF.R

§ 1614.105(a)(1).® To mitigate the effect of this short tine
limt, EEOC regul ations provide for mandatory equitable tolling
of the forty-five-day tine limt in certain circunstances:

The agency or the Conm ssion shall extend the
45-day tinme limt . . . when the individual
shows that he or she was not notified of the
time limts and was not otherw se aware of
them that he or she did not know and
reasonably shoul d not have been (sic) known
that the discrimnatory matter or personnel
action occurred, that despite due diligence
he or she was prevented by circunstances
beyond his or her control fromcontacting the
counselor within the tine limts, or for

8 See supra note 1 for the full text of 29 CF. R
8§ 1614.105(a)(1).



ot her reasons considered sufficient by the
agency or the Conm ssion.

29 CF.R 8 1614.105(a)(2) (1999). The burden is on Duenas to
show t hat circunstances warrant equitable tolling.

In this case, both parties agree that Duenas’s EEO conpl ai nt
was filed well after the forty-five-day tine limt. The
Post master CGeneral argues that this fact nmakes Duenas’s EEO
conplaint untinely. Duenas counters that because he was not
notified of the tine [imt and was not otherwi se aware of it, the
regul ati ons mandate equitable tolling. Accordingly, the issue
presented in this case is whether Duenas established a genuine
i ssue of material fact with respect to his |ack of know edge of
the forty-five-day tine limt.

To defeat the Postmaster General’s notion for summary
j udgnent, Duenas nust support his assertion of |ack of know edge
wth “specific, non-conclusory affidavits or other conpetent

summary judgnent evidence.” Reese v. Anderson, 926 F.2d 494, 498

(5th Gr. 1991). “[U nsupported assertions are insufficient” to
ward of f summary judgnent when the defendant produces proper

summary judgnent evidence. Lewsville Properties, Inc. v.

Caubl e, 849 F.2d 946, 951 (5th Cir. 1988). In this case, the
Post master General supports its notion for sunmary judgnment with
conpr ehensi ve evidence showi ng that Duenas filed his EEO
conplaint outside of the forty-five-day tinme limt. In his

response to the Postmaster General’s notion, Duenas nerely



asserts a |ack of know edge of the tine |limt; he fails to
present any evidence to support his claimfor equitable tolling.
Because he failed to cone forward with specific facts indicating
a genuine issue for trial, Duenas cannot avoid sunmary judgnment

in favor of the Postmaster General. See Celotex, 477 U.S. at

324.

| V. Concl usion
For all the foregoing reasons, we find that the district
court properly granted sunmmary judgnent for the Postnaster
Ceneral. Duenas fails to raise any genuine issue of materi al
fact concerning his disability discrimnation claim

AFFI RVED.
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