IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-50045
Summary Cal endar

RAYMOND BURLESON,
Pl ai ntiff-Appellant,
vVer sus

TEXAS DEPARTMENT OF CRIM NAL JUSTI CE; TEXAS CORRECTI ONAL
| NDUSTRI ES; GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTICE, INSTITUTIONAL DIVISION, JOHN BENESTANTE, Assi stant
Director of Industry at TDCI-1D, Industry Headquarters; NOLAN
GLASS, Plant Manager, Stainless Steel Plant, Boyd Unit, TDCI-ID;
BI LLY WEST; JOE WH TE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 97- CA- 335

Novenber 14, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM ~
Raynond Burleson appeals the Magistrate Judge's summary
judgment dismssal of his 42 U S.C. 8§ 1983 clains alleging that
def endants Nol an G ass, Nilly West, and Joe Wiite were deliberately

indifferent to his health and thereby vi ol ated hi s Ei ght h Arendnent

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



right to be free fromcruel and unusual punishnment. Specifically,
Burl eson clainms that the defendants deliberately failed to inform
him and the other welders at the Boyd Unit where he worked that
thoriated tungsten steel welding electrodes used at the plant
contai ned known carcinogens and that the defendants allowed
Burl eson and other inmate welders to work without the protective
equi pnent specified by the GOccupational and Safety Health
Adm ni stration as necessary for such work. Burleson also asserts
that he was not nmade aware that the materials wth which he was
wor ki ng were hazardous because the WMaterial Safety Data Sheet
(MsDS) was not nade avail able to i nmate workers as requi red by OSHA
regul ati ons.

W review a grant of summary judgnent de novo, applying the
sane standard as the district court.! To establish an Eighth
Amendnent vi ol ation regardi ng conditions of confinenent, Burleson
is required to establish, first, that the deprivation alleged was
sufficiently serious, i.e., each defendant's conduct resulted in
the deni al of "the m ninal civilized neasure of life's

necessities," including "conditions which pose an unreasonabl e ri sk

of danmage to an inmate's future health."? This "risk nust be of

! Holtzclaw v. DSC Communi cations Corp., 255 F.3d 254, 257
(5th Gr. 2001).

2 Herman v. Holiday, 238 F.3d 660, 664 (5th Gir. 2001).
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such a level that today's society would not tolerate it."® Second,
Burleson is required to establish that the defendants acted with
deliberate indifference to Burleson's health or safety.*
Deliberate indifference requires a show ng that each defendant (1)
was aware of facts fromwhich an i nference of excessive risk to the
prisoner's health or safety could be drawn and (2) that he actually
drew an inference that such potential for harmexisted.®> "'Under
exceptional circunstances, a prison official's know edge of a
substantial risk of harmmay be inferred by the obviousness of the
substantial risk.'"®

After reviewing the record, we conclude, first, that the
Magi strate Judge erred in concluding that there are no genuine
issues of material fact with respect to whether Burleson was
exposed to | evel s of carcinogens sufficient to pose an unreasonabl e
risk of serious damage to his future health.’” Summary judgnent
evi dence provi ded by Burl eson creates a genui ne i ssue as to whet her

the use of thoriated tungsten steel welding electrodes poses a

2 1d.
4 1d.

5> |d.; see also Farnmer v. Brennan, 511 U.S. 825, 838 (1994)
("But an official's failure to alleviate a significant risk that he
shoul d have perceived but did not, while no cause for commendati on,
cannot under our cases be condemmed as the infliction of
puni shnent . ").

6 Harris v. Hegmann, 198 F.3d 153, 159 (5th Cr. 1999)
(quoting Reeves v. Collins, 27 F.3d 174, 176 (5th Gr. 1994)).

7 See Hernman, 238 F.3d at 664-65.
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significant health risk which mandates the use of protective
equi pnent .

Second, the evidence presented on sunmary judgnent also
establishes that there are genuine issues of material fact as to
the deliberate indifference allegedly denonstrated by each
defendant. dass and West admitted that they were famliar with
the contents of the MSDS. Moreover, the evidence presented by
Burl eson raises a genuine issue as to whether Burleson and other
inmate wel ders were nade aware of the radioactive nature of the
materials they were using or of the risks described in the MSDS
whet her Burleson actually wore protective gear while welding,
whether all the welding rods they used were radioactive, and
whet her there was adequate ventilation in the welding area during
the period in which Burleson worked there. These fact 1issues
precl ude summary j udgnent.

Burl eson is also required to show causation to establish each
defendant's section 1983 liability for a violation of his Eighth
Anendnent rights.® The record evidence discloses a genuine issue
of material fact on this requirenent. We conclude that the
Magi strate Judge erred in granting summary judgnment for the

def endants on the grounds that the record reveal ed no evi dence of

8 Doe v. Rains County Indep. Sch. Dist., 66 F.3d 1402, 1416
(5th Gr. 1995).



an Eighth Anmendnent violation and that Burleson raised only
conclusory all egati ons of causati on.

However, we may also affirma summary judgnent on any ground
rai sed by the novant bel ow and supported by the record, even if it
is not the ground relied on by the district court.® d ass, West,
and Wiite all raised a qualified imunity defense, which the
district court did not address.?

Appl ying our qualified inmmunity analysis, we note first that
Burleson alleged a violation of a clearly established
constitutional right: the Ei ghth Amendnent right to be free from
condi ti ons of confinenent whi ch pose an unreasonabl e ri sk of danage
to a prisoner's health.!! Second, we nust determ ne whether each
def endant's conduct was objectively reasonable in light of clearly
established law at the tinme that the chall enged conduct occurred,
i.e., whether "'"all reasonable officials in the defendant's
ci rcunst ances woul d have then known that the defendant's conduct
violated the' plaintiff's asserted constitutional or federal

statutory right." |In the context of Burleson's Ei ghth Anendnent

° Holtzclaw, 255 F.3d at 257-58.

10 See generally Cozzo v. Tangi pahoa Pari sh Council - Presi dent
Gov't, 262 F.3d 501, 511 (5th Cr. 2001).

11 See Farner, 511 U.S. at 834; Helling v. MKinney, 509 U.S.
25, 31-37 (1993); Herman, 238 F.3d at 664; Jacobs v. W Feliciana
Sheriff's Dep't, 228 F.3d 388, 393 (5th Cr. 2000).

12 Cozzo, 262 F.3d at 511 (quoting Thonpson v. Upshur County,
245 F.3d 447, 457 (5th Gir. 2001)).
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claim we hold the defendants to the standard of subjective
deli berate indifference in determ ning whether their conduct was
objectively reasonable. 3 Resolving all genui ne factual
controversies and drawing all inferences in favor of Burleson, we
conclude that there is sufficient evidence in this record for a
reasonable jury to conclude that each defendant acted wth
deli berate indifference to significant risks to Burleson's health
such that their conduct was not objectively reasonable in |ight of
clearly established law at the tine that Burleson worked as a
welder in the Boyd Unit. As discussed above, assum ng that
Burl eson was not made aware of the radioactive nature of the
materials he was using or of the risks described in the MSDS, that
Burl eson was not required to and did not wear protective gear, that
all wel ding rods used by Burl eson were radi oactive, and that there
was i nadequate ventilationin the welding area during the periodin
whi ch Burl eson worked there, a reasonable jury could find that the
def endants' conduct in subjecting Burleson to these conditions was
deliberately indifferent to the risk to Burleson of future injury
from exposure to carcinogens and was not objectively reasonable.
Accordi ngly, sunmary judgnent is not appropriate on the subject of

qualified imunity.

13 See Domno v. Tex. Dep't. of Crim Justice, 239 F.3d 752,
755 (5th Cir. 2001).



For the foregoing reasons, the summary judgnent granted in
favor of defendants d ass, West, and Wiite is REVERSED, and the

case is REMANDED for proceedings consistent with this opinion.



