IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41470
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BENI TO RAM REZ- YBARRA, al so known as Benito Ramrez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-01-CR-396-1
 July 17, 2002
Before JOLLY, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Benito Ram rez-Ybarra pleaded guilty to being found in the
United States w thout perm ssion after having been previously
deported. He was sentenced on Decenber 3, 2001, and the 2001
Sent enci ng Cui del i nes, which becane effective Novenber 1, 2001,
apply to his case.

Ram rez appeals the district court’s increase of his offense

| evel by 16 under U S.S.G 8 2L1.2(b)(1)(A). The district court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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determ ned that Ramrez’ prior conviction for being a felon in
possession of a firearmwas a firearns offense under U S. S. G

8 2L1.2(b)(1)(A)(iii). However, the district court did not
determ ne whether the gun involved in Ramrez’ prior offense fell
wthin the definition of firearmunder 26 U S.C. § 5845(a), as
referenced in Application Note 1(B)(v)(Il) of US S. G § 2L1. 2.
The Governnent concedes that the record is devoid of evidence to
allow for such a determ nation. The district court’s sentence is
VACATED and this case is REMANDED so that the district court can

make such a determ nati on.



