IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41464
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARI O TREVI NG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-99-CR-263-1

August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.

PER CURI AM *

Mario Trevino appeals his sentence following his guilty plea
convi ction of one count of possession of 6,704 grans of
met hanphetam ne with intent to distribute. He argues that the
district court abused its discretion when it refused to grant him
a downward departure at sentencing based on the alleged | ow
purity of the nethanphetam ne and based on his m staken belief

that the contraband he possessed was narij uana.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-41464
-2

This court |lacks jurisdiction to review a defendant’s
chal l enge to his sentence based on nere dissatisfaction with the
court’s refusal to grant a downward departure, unless the court’s
refusal was the result of a violation of law or a m sapplication

of the Cuidelines. United States v. DiMarco, 46 F.3d 476, 477

(5th Gr. 1995). A refusal to depart is a violation of law if
the court m stakenly believed that it |acked the authority to

depart. United States v. Burleson, 22 F.3d 93, 95 (5th GCr.

1994).

The record does not show that the district court’s refusal
to grant his requested downward departures was based on a
m st aken belief that it could not do so. Rather, the district
court based its decision on its belief that the requested
departures were not appropriate. Because the district court did
not m sapprehend its authority under the Sentencing Cuidelines,
we |ack jurisdiction to hear this appeal. 1d. Accordingly,

Trevino's appeal is DI SM SSED



