IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41439
Conf er ence Cal endar

PAUL CELESTI NE
Pl ai ntiff-Appellant,
ver sus

BRENDA CHANEY, Warden; A. | GLESIAS;
FERNADO MEJI A,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. V-01-Cv-117

“June 18, 2002
Before H G3d NBOTHAM DAVIS, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Paul Cel estine, Texas prisoner #872178, has filed a notion
for leave to proceed in forma pauperis (“IFP’) on appeal. By
moving for IFP, Celestine is challenging the district court’s
determ nation that |FP should not be granted on appeal because
his appeal fromthe district court’s dismssal of his civil-
rights conplaint, filed pursuant to 42 U.S.C. § 1983, was not

taken in good faith. See Baugh v. Taylor, 117 F. 3d 197, 202 (5th

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cr. 1997). Qur review of the record and pl eadi ngs i ndi cates
that the district court did not err in dismssing Celestine’s
conplaint as frivolous and denying his notions to anend. See

Ruiz v. United States, 160 F.3d 273, 275 (5th GCr. 1998); Bazrowx

v. Scott, 136 F.3d 1053, 1054-55 (5th Gr. 1998). Celestine’'s
appeal fromthe dism ssal of his conplaint |acks arguable nerit,
and the district court did not err in finding that the instant

appeal was not taken in good faith. See Howard v. King, 707 F.2d

215, 219-20 (5th Cr. 1983)(lack of nonfrivol ous i ssue on appea
precludes finding of “good faith” for purposes of 28 U S. C
8§ 1915 and Fep. R Arp. P. 24).

Accordingly, Celestine’s notion for | eave to proceed |IFP on
appeal is DENIED, and his appeal is DI SM SSED as frivol ous. See
Baugh, 117 F.3d at 202 n.24; 5THQR R 42.2. Celestine’s
nmotions for a protective order, energency injunction, and
restraining order are al so DEN ED.

The di sm ssal of Celestine’ s appeal as frivolous counts as a
“strike” for the purposes of 28 U S. C. § 1915(g), as does the
district court’s dismssal as frivolous of his 42 U S.C. § 1983

conplaint. See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Gr

1996). Additionally, Celestine garnered one “strike” when a
previous 42 U S.C. 8§ 1983 suit was dism ssed by the district

court for failure to state a claim See Celestine v. Eli, No.

00-21098 (5th Cr., Apr. 10, 2001). Celestine also garnered one

“strike” when his appeal fromthe denial of his 42 U S. C § 1983
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conplaint for failure to state a claimwas di sm ssed as
frivolous. 1|d. Celestine is infornmed that he has now accunul at ed
four “strikes” under 28 U S.C. 8 1915(g) and that he will not be
able to proceed IFP in any civil action or appeal filed while he
is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(9).

MOTI ONS DENI ED;, APPEAL DI SM SSED;, 28 U.S.C. § 1915(g) BAR
| MPOSED.



